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PREFAT6fi^ 


The pccuMar land tenures which prevail in the hill tructs of 
the Kinnaun Division, the old province ol Kiwniun anti Garh- 
wal, have never hitherto lormed the siibjett of any coiripreheih 
aivc and systematic desci'iption. A most viihmhle sketch of the 
local customs was compiled by Mk Paiuv and forms Clciptcr 11 
oi his Garhwal settlement report, hut his account is all too brief 
and leaves many subjects almost untouched, while giving a 
detailed account of other j)oints. It is much to be regretted 
that he did not expand his unecpialled knowledge into a 
sc])arate and comprehensive work on the subject. Ueyotid his 
sketch, a few l^rief paragraphs in the settlement leports of 
Messrs. Batten, Beckett, Ramsay and Goudge and a small pam¬ 
phlet by Pandit Gaiiga Dat, retired Deputy Collector, are all 
the material available for a student of the subject, a subject pre¬ 
senting many local peculiarities and full of vexed cjiiestions. 

'Phis Manual repiesenis an attempt to put together a comjdete 
and systematic account of the hill tenures, omitting those of the 
Jhiabar and Tarai, which tracts have an entirely diffetent system 
of tenures. 

The lines on which it was suggested that the work should ])ro- 
(ced comprised the bringing together into a short Manual ol 
the information collected at recent settlements, a collection of 
llic more notcwoithy decisions by the Board of Re\'enue, Sir 
Henry Ramsay and other Commissioners, and a note on the 
lights of villagers in measured and unmeasured land, Nava bad 
grants and the like, Avith rc'-fcrence to the orders of Cio\ernmeui 
on these questions. 

In a compilation of this kind, which covers much hitherto 
almost untouched ground, there will no doubt be some mistakes 
and omissions, though 1 have endeavoured by a thorough stiuly 
of all the availalile records and reports to make it as correct and 
complete as possible. 

Witere Mr. Painv has given a fairly complete account of a 
sidqcct, as in the case of the historical introduction, hissadari 
succession or gunth lands, 1 liave based my account mainly on 
his re|)ort from which qnolation lias been made freely, and I 
have directed jiarticular attention to giving full treatment to 
subjects which he has left untoiiclied or treated with unusual 
briefness. 
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In the Kumaun hills we have a village proprietary system 
somewhat like that of Madras and unlike anything which is found 
anywhere else in these provinces, and a tenancy system based 
on custom and case-law only, with many of its piinciples of 
recent development and for all its apparent simplicity with many 
difficult and disputed points which puzzle at times even courts 
of long experience in the hills. 

The districts of Kumaun being under the Scheduled Districts 
Act are administered under the Kumaun Rules and all suits, 
civil as well as revenue, are heard by the ordinary district reve¬ 
nue staff. 

Until quite recent times Kumaun and Garhwal w’Cre adminis- 
tered by a small fiody of officers who were, generally speaking, 
])ermanently attached to the division : their long exj)crience gave 
them a thorough krunvlcdgc of local conditions and their patriar¬ 
chal administration of a naturally obedient people enabled them 
to settle most disputes offhand. 

In modeln times, however, the frequent transfer of officers 
l)ctwcen the hills and the plains, which has been unfortunate 
for Kumaun in many ways, and the increasing sophistication of 
the people, combined tcith less summary methods of adjudica¬ 
tion, have altered matters considerably. Officers coming to 
Kumaun for the first time without previous knowledge of the 
hill districts find themselves very mucli at sea in the novel con¬ 
ditions ol their work. Associations and analogies drawn from 
customs in the plains combine with ignorance of the Icjcal j^ecu- 
liarities to lead them astray, and their early mistakes in turn are 
utilized by litigants to mislead their successors. 

When we find numerous conflicting rulings on disputed points 
delivered by siUTCssive Commissioners of the division, it is not 
surprising that lower courts frequently go wrong. 

There are variems dn]>ioiis points on which no rulings at all 
ap]>car to exist : but so far as was pcjssiblc T have collected and 
put together in a more or less connected form all the Avell-admit- 
tecl jjrinciples ol the hill tenures and all the leading rulings on 
dou]>tful points. 

It is most unfortunate that a good many years ago, in order 
to relieve a congested record-room, nearly all the old files of 
the Commissioner's court down to the latter part of Sir Henry 
Ramsay’s Commissionership were weeded out and destroyed. A 
vast amount of valuable material showing the crystallising of 
unwritten custom into settled case-law and containing the origin¬ 
al expositions of the tenures as gathered by the earlier Com¬ 
missioners, men of great experience in Kumaun, has thus been 
Tost, and there is a great scarcity of comprehensive and leading 
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judgments among the later files, due no doubt in many cases 
to the fact that older decisions had discussed and laid down the 
j^rinciples applicable to the particular question at issue. At 
tlie same time it is worth remembering that Sir Henry Ramsay, 
by the testimony of an old official who worked under him, 
generally objected to the ]>rinciple of fixed rulings on points of 
nistom and often refused to follow his own previous decisions. 
He pi'cferrcd, he said, to settle each case on its own merits as 
seemed equitable to him at the time, and not according to a rigid 
principle for all cases of the same class. 

The Board of Revenue have a revisional power in rent and 
revenue cases, but it is very seldom used, while many points are 
decided on the civil side, where the Commissioner is still the 
lligli Court of Kumaun. 

The result ol my seaich for rulings has thus been somewhat 
disappointing. 1 lie entire contents of the Commissioner’s 
record-room mimbeiing a good many thousand files have been 
gone through and selected fdc^s again examined in detail, but 
tile decisions worth noting, which have been finally extracted, 
arc surprisingly few. 

Many ol the important rulings ol recent times have l)een col¬ 
lected l)y Pandit Lilauand joshi. Superintendent of the Com¬ 
missioner’s office, an official of great experience, to whom 1 am 
miicli iiidclucd for Ids ac tive assistance and for the use of his note¬ 
books of accumulated mateiials. Several vakils and ])leaders of 
the c]i\ision have codec led notes of rulings ; but, so far as I can 
gather, these notes include very little that is not also in Pandit 
lalanand’s collection cji in the Carhwal settlement report. 

I append a shori bibliography ol authorities rcfcrrccl to in the 
Manual, and a briei glossary of certain terms in use in the hills, 
ol which some introductc^ry definition seems desirablc. 
Bibliography— 

(1) Ofli( ial rej^orts on the Province of Kumaun, edited 
by f. 1-J. Pjatten, Ksq.. c.s., Commissiemer of Kumaun (Agra 
1851, and Calcaitta 1878). Its most important contents are 
Mr. lYaill’s Statistical Sketch of Kumaun, Mr. Batten’s 
Carhwal settlement report (1842), and Mr. Batten’s 
Kumaun settlement report (1818). 

(2) Mr. Beckett's Carhwal settlement report (1866). 

(8) Ccncral Ramsay’s report on Mr. Beckett’s settlement 
of Kumaun (1874), 

(1) Mr. Pauw’s Carhwal .settlement report (1896). 

(5) Mr. Coudge’s Aliuora and Naini Tal (Hill Tracts) 
settlement report (190.S) and his separate pargana reports. 
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(fV) Pundit Ganga Dat Gpreti's Pamphlet on the pri¬ 
vileges and duties ol landlords and cultivators in the 
Kumaun Division (Allahabad, Indian Press, 1903). 

(7) The North-Western Provinces and Oudh Land Reve¬ 
nue Act, No. Ill of 1901, as extended to the Kumaun Divi¬ 
sion and rules and orders relating to the Kumaun Division 
(Allahabad, Gorernment Press, 1905). 
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Introdnctoiy Glossary of Terms iu use in the Mills 


Weights and AIeasubbs 

Nall ... ... (1) A measure of capacity e qual to 

or two beers of grain. 

Patha (Garhwah .. (‘2) A measure of land, the area iu 

which two seers of wheat is 
sown, standardised by Mr. 
Traill at 12x20 yards=240 
square yards (sec Sir Henry 
Ramsay’s Kumaun settlement 
report, para^Taph 28, and Mr. 
Batten's Kumaun report, para¬ 
graph 2), The nali is the 
usual standard of weight or 
area among hillmen. 

Bibi ... = 20 uali8=4, 800 square yards or [)rac- 

feically an acre. 

Jarib ... = Mr, Beckett's chain of 20 yards with 

ten sub-divisions of 2 yards 
each the staialard for rough 
land measurement in the hills. 
Mr, Goudge makes the start¬ 
ling remark that “ the square 
measure of this chain made a 
bisi of 4,000 square yards and 
the 20th of this is a nali ” 
(paragraph 17) and the Gov¬ 
ernment resolution un his 
report accepts this statement. 

A little reflection will show that the 
square of 20 yards is 400 
square yards and not 4,000. 
A bisi, moreover, is not 4,000 
^uare yards, but 4,800square 
yards and a nali is not 1/20th 
of 4,000 square yards. The 
bisi and the jarib have no 
connection except through 
the nali, 

Mr. Traill standardised the nali (sec 
nali * * above) at 20 x 12 yards 
=240 square yards; the jarib 
represents the long side of the 
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nali, while six of its ten sub¬ 
divisions make the short side. 

The chain is based on th3 nali and 
not vice versa, 

Firai ... = A weight (usually used for grain) of 

16 nalis or 32 seers. 

Don (Qarhwal) = A pirn. 

Mana ... = \ nali lb.). 

Tenures 

flidsa or bant ... Coparcenary share of a proprietor. 

ITissadar ... Coparcenary proprietor. 

Shikini or Shikmi-his- A jolnt-hissadar with the man in 

sadar. whose name the famiiy share 

stands recorded ; the shikmi 
is usually the younger brother 
or nephew. 

Bhai bant ... Division per capita* 

Sautia bant ... Division half and half between tlie 

sons of two wives. 

Zamindar .. An agriculturist, a villager (not 

being a Brahman or a Dorn) ; 
the term has none of the con¬ 
notation that it has in the 
plains; it is often used with 
a flavour of contempt, “ a 
mere villager." 

As! mauza ... The chief or parent village to which 

the ••lagas ** or subsidiary vil¬ 
lages are attached; the “lasu” 
is sometimes merely on outly¬ 
ing portion and oflshoot of the 
*‘asl ’* village and sometimes 
a small separate village, which 
has been attached to the asl 
village and united to it fur 
revenue purposes, owing to its 
having been dependent on the 
latter in some way or to its 
being the property of the co¬ 
sharers of biie as] village. 
The asl village and lagas are 
held under one revenue en¬ 
gagement. 



Dhar.^, Rath 


Sanjait (tarn in) 


Mao, Muwasa 
hence 

Mawari bant 


Girbi 

Girbi-naman 

Dal-bhol 

Gunth land 

Sadabarat 


Padhan or Malguzar 


Padhanchari land 


Mukhtar padhan 
Ohar padhan 


( TO ) 

A olao, a set of related families 
forming a division in a village, 
a faction. A village ia often 
owned by two or more dharas 
of different castes. 

Undivided measured common land; 
either common to the whole 
community (goon sanjait) or 
common to certain families or 
co-sharers only. 

A family. 

Division of sanjait land equally by 
families (irrespective of their 
proportionate shares in the 
village). 

Mortgage. 

Mortgage-deed. 

\^l) Foreclosure, 

(2) Purchase. 

I>and, the revenue of which has been 
assigned to the religious en¬ 
dowment. 

Grant of land and assignment of its 
revenue for charitable pur¬ 
poses (feeding pilgrims in 
particular). 

The headman of a village from whom 
the revenue engagement is 
taken and who is responsible 
for collecting and paying in 
the revenue of the village. 

Is land held from Government free 
of revenue by the padhan for 
the time being in lieu of cash 
remuneration or of part of it 
for the performance of his 
duties (see chapter on 
padhans). 

The agent of non-resident minor or 
otherwise incapable padhan. 

In villages held wholly by khaikai 
tenants is the representative 
head khaikar who collects the 
revenue and malikhana and 
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makes it over to the padban 
aod does the work of a padbau 
generallji a aub-rnalguzar 
under the sadr malguzar*' (Sir 
Henry Ramsay). 

Khaikar ... (1) An undcr-proprie:jor whose 

rights as the original occupant 
coltivator have been usurped 
by or granted to some other 
person at some former period. 
This is the pakka khaikar.” 

(2) An occupancy tenant (who or 
whose predecessor never had 
any higher right). This is 
the “ kachcha khaikar.” 

Sirtan (asami) ... A tenant-at will. Sirti is his rent 

(also rakrn), 

Piihari (in Pali P.ich- The village messenger, unofficial 
haun pargaiia) Pas- chaukidar and general ser- 

wan (ill Garhwal). vant; he receives one nali of 

grain per harvest from each 
family of the village. Is 
usually a Dom, 

liakm ... ... Either (1) land revenue or (2) rent. 

A hissadar or a share of land 
is spoken of as “ so many 
rupees rakmi.” 

Bhent ... ... Irregular duos (nazrana) taken by 

thokdars, padhans or hissadars 
from tenants, usually in cash, 

Kuli-bardaish Kuli The furnishing of coolies and sup- 
godam. plies to travellers and troops 

ill accordance with ancient 
custom and the terms of the 
settlement agreement. 

Classes of Land 

Permanently irrigated land. 
Imperfectly irrigated land (not often 
used). 

Dry terraced land (*‘ upland”), first 
class (awwal) and second 
class (doyum). 

Inferior terraced land cultivated in¬ 
ter mittentdy. 

Unterraced inferior land cultivated 
intermittently. 


Talaon, Shera 
Panchar, Shimar 

Upraon 

Ijran 

Katil, Rhil 



CHAPTER I 


General Introdi'ction 


(1) Historical sketch 

Jr is unnecessary foi' iny purpose to go into the history of the 
Iiiil districts jjrior to the British o(.(Uf)ation. Mr. Pauw lias 
given an excellent historical siinunavy of the origins of the 
\arioLis (enures and the present land system, and 1 (annot do 
liciter than rcjirodiuc several paragrajdis of his rejjort as an 
historical introdiution to the subject, lie has summarised all 
that can be found in earlier reports, and though liis icmarks 
were written especially with reference to (iarhwal, vet they are 
e(|ually a]>])licable i(; Almora and Naini '!'al. As Si). Chiudge 
■eniarks on page Id ol his leport. “fhe tenuies are exactly tde 
.^aine in Almora and Naini I’al as they are in Garhwal.'’ The 
various tenures in resjiect of (heir present status will be dealt 
i^ith in detail in subsetpient (hapters, but this preliminary sketch 
is iiselul as giving a general idea of tlie several classes of (idtiva- 
tors and others wdio figure in these pages, their development and 
liow' they came to occu])y their present positions. 


Under the native kings the jiropiielaiv right in laiitl was 
vested in the Sovereign and inalienable. 

Proprietflryripjlitnmtoi\\fr. Traill wTites: “The paramount 
nutivo kluus v(vt.’(t y»piopeitY in the soil here rests with the 
:.lien!il)lo. Sovereign. Tins light is not only theore¬ 

tically acknowledged by the subject, but 
its practical existence is also dcducible from the unrestricted 
jiowcr of alienation wliich the Sovereign always possessed in the 

land.These tenures” (of the occupant zamin- 

dars) “were never indefeasible, and as they w’ere derived from 
royal grants either traditional or existing, so they might he abro¬ 
gated at (he will of the Sovereign, even whilioiU allegations of 
default against the holder, and without reservation in his 
favour.* The jiectiliar nature of the country rendered the exer¬ 
cise of this right frequent in the neighbourhood of the capital. 
The difficulties of procuring supplies in the province have been 


♦“Ooraparo S r Elid irv Ha r say’s r(^mar^ (pogo of the Kijm#«un 
Koporfci that up to 1835 Mr. Tr lill might hive transferred an entire villig® 
hardly aiy oae would have questioned his right to do so.” 


Mr. Pauw’s 
para. 36, 
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Mr, Pauw’8 
para. 36. 


alluded to. Individuals settling at Almora or Srinagar, under 
the auspices of the reigning prince, in consequence received the 
gift of a small portion of land for the establishment of iheir 
families. Where a provision in land was called for to reward 
military services or to remunerate the heirs of those slain in 
battle, it was usually made at the expense of existing rights.*' 

“The property in the soil is here termed that and grants 
. , in that conveyed a freehold in the soil as 

n«« or grants of produce.” “The rents of 

these lands have at subsequent periods been almost wholly re- 
Slimed to the rent-roll, but the property in the soil has generally 
been suffered to lemain with the heiis of the grantee. It is on 
grants ol this nature that the rights of a large body of the occu¬ 
pant landholders are founded.” 


Notic —The terms ** that '\ * Hhaiwan *' are wholly obsi lelc. 


“The land in the interior seldom changed jnoprietors. The 
«... , greater part of the present occupants there 

derive their claims to the soil solely from 
the prescription of long-established and undisturbed possession : 
and tin’s remark applies also to many individuals more paitidi- 
larly llrahmans, whose ancestors, liaving originally obtained 
estates on grants, not conveying any jjroperlv in thc^'soil, tlu^ir 
descendants have siibsequcnily, by the migration of ihc actual 
occupants, come into the full possession both of land and pro¬ 
duce.” Of grants which did not convey “pvopciiy in the soil,” 
hut were only assignments o-f revenue, the most common were 
those made as remuneration for the fulfilment of a public office, 
known as Negichari, Kuminchari, jaidad, etc., and those made 
for the endowment of religious establishments. 


It would appear frcjm thi.s i||^ alj cultivators of the soil, 
whether grantees or not, camj^^p in^course of lime on much 
the same footing, so lon^ aj^Hpne obtained a grant against 
them. Mr. Traill also aiU^^Bn lie occupant zamindars hold 
their estates in hereditarJ|B|ff Aisferable property.” Mr. 
Traill had better means the tenures which prevail¬ 

ed under the Rajas thaj^py one^ince his time; but there are 
two reasons for siipj)oJp that the right of cultivators in land 
was not transferable, M the first place local tradition ascribes 
the origin of the priv.* right of transfer of land to the intro¬ 
duction of the British rfile, while again, no private right of trans¬ 
fer exists in Tehri-Mrhwal at the present day which is ruled 
by the descendants of the old Garhwal Rajas, and w'here there 
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is every reason to suppose that the old customs are preserved 
more or less intact. A sale of land in Tehri-Garhwal even by a 
grantee is regarded as an assumption of the royal prerogative and 
punished accordingly. Of course the right of transfer alone is 
referred to. As in Tehri at the present day, so in Garhwal 
under the native kings, no doubt transfers took place, and for 
a consideration ; probably, as in Tehri by the form of a mort¬ 
gage of the transferor’s holding, with cultivating possession to 
the transferee ; a mortgage which was never afterwards redeem¬ 
ed. And it is probable that, under the Gurkhas, who cared for 
little but the revenue raised from the country, such transfers 
were regarded by the authorities with indiflerence. Their cul¬ 
tivating rights are commonly mortgaged by khaikars in Garhwal 
at ibe present day, though the holdings are regarded as nou- 
trnnsferablc—a fact which is not iitiproI)ablv a survival of the 
(niginai custom of transfer by those in cultivating possession of 
land. 

“Where the land granted,” says Mr. Traill, ‘bvas already held 

in pr()|x*rtv bv others those occupant pro-para. 37. 

Tho unrt^r-prnprio ory . I j, 

riKhs, Isluukars. l , . ' r t i 

sank into tenants of the new grantee, who, 

moreover, by the custom r.f ibc* (ountrv, was ])ennilted to lake 
oiie-thiul of the estate into his own immediate cultivation or sir. 

01 the remainder of the estate, the right of cultivation rested 
with the original CKcupaiits, who were now termed khaikars 
(^ecupants in distinction from ihalwan or proprietor.” In 
Nagpur there are a number of villages illus'rativc of tliis system, 
the higli castes, Bartwals, Bliandaris, Rawats, etc., no doubt the 
more recent grantees, being llie proprietors of the whole village 
with cultivating rigli's in jjart only, while the Khasiva castes, no 
doubt tlic earlier ocdipants, hold the remainder of tlie village as 
khaikars of tlie high cas'c pioprieiors. Tt would apjiear that if 
the grantee did not at once exercise his right to take part of the 
village into liis own immediate cultivation, he was siibsecjiiently 
debarred from getting a footing there at all, and remained en¬ 
titled merely to his manorial dues. Afr. Batten derives the word 
kliaikar from khana to eat), and kar (the royal revenue), that 
Is, he may enjov the land so long as he pays the revenue. 

Besides the Government revenue (sirti) the khaikar tvas railed 
on to pay to the proprietor various dues known as bhent (special 
cash payments), dastiir (dues in kind) and ])ithai (an annual 
trifling cash rent). 


“lire khurnis were tenants and settled on the estate by the 
proprietors, and by long-continued occu- 

Khurnis orTainil'''*^' <■<>"'<■ K' be Voiisiclerecl in -he 

light of khaikars from whom indeed they 
diflered little except in the nature of the rent to which they are 


Mr. Pauw’s 
para, 38. 
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liable/' As the khurni or kaini, according to Mr. Traill, paid a 
higher rent than any other description of tenant, it was no doubt 
found convenient to allow him a hereditary right to cultivation, 
though strictly this belonged only to the khaikar. The land of 
the childless khurni would, moreover, naturally revert to the 
proprietor at his death, and this may not improbably be the reason 
why the khaikar, who in villages where the grantee fore¬ 
bore to take cultivating possession in the beginning, now entirely 
excludes his heirs, so that on a khaikar in such a village dying 
without an heir or even collateral, his land reverted to the body 
of khaikars: should he die in a village where the proprietor 
holds land in cultivating j)osse.ssion, the holding passes not to 
the body of khaikars hut to the proprietor. The analogy of 
position between khaikars and khurnis would probablv have 
been quite sufficient to establish this custom. Mr. Batten .sa/s 
regarding the khiirnis : “This class of tenants is fast becoming 
merged into that of khaikars.” It seems doubtful wbether 
during the period of British rule they were ever distinguished, 
as no mention is made of khurnis in the oldest settlement j)a])crs; 
they anpear to have l>cen treated exactly as khaikars, and cer¬ 
tainly not only is no distinction made now, Injt the very name is 
lost, and it would be imjiossihle to fmd out whether any given 
khaikar acknowledged for his ancestor a vassal tenant, or a re¬ 
duced occupant proprietor. Sir Henry Ramsay, however, is said 
to have acknowledged a distinction between pakk'i an.d kachcha 
khaikars, having reference no doubt to the undcr-proprietary 
and occujvuicy rights disctisscd in this paragra))h, and in a settle¬ 
ment disi'iile relating to Mangaon, patti Dug in the Almoin Dis¬ 
trict, decided by Pandit Amba Dat, Deputy Collector, in a.d. 
1843, the same technical expression “pakka khaikar” is used. 

Note—T ho terms “klitirni” ar.d “kaini” are now ent roly obaolote. 


Mr. Pauw*s 
para. 30. 


“The three terms kamin, sayana and thokdar have the same 

BayaimB ,m.l of 

thf)kciars. ‘ (^arliwal and sayana in the north, and the 

officers represented by these names corres¬ 
ponded to (he zamindars or farmers of land revenue of the 
plains. They were as a rule chosen from among the fmincipal 
landholders of the tract.” “The influence once obtained in the 
situation,” says Mr. Traill, “generally led to its continuance in 
the same family, even w^hen the individual holder was changed, 
and in some instances the kamins themselves eventually succeed¬ 
ed in obtaining a grant of the feud under the usual conditions." 
The thokdars again “appointed one of the proprietors of each 
village, under the designation of a padhan, to levy and account 
directly to them for its cess.” 
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The padhan w.ji 4 hemovable at the will of the kaniin and 
sayana'*. *‘The remuneration of ihe kamin 
^ ‘ and sayana consisted of a trilling Nazi ana 

fnnn eacli village,” and a portion of land rcnt-fiee in their own 
villrcge. J hey also received the customary due from the padhans 
ol their trac:, viz., Rs.2 on the marriage of a daughter, the leg of 
evfM v goat killed and a mana oi ghi and a basket of maize (mun- 
gari kinindi) in the month of Sawan. These prer se customary 
dues a',.’ universal throughout (iarhwal, iVom tenants to prnj)rie- 
tors and of old Ironi j)ro])rielors to padhans and padhans to 
thokdats, and were no doubt insisted on rather as a synsk.ol of 
feudal subjecHon than for their intrinsic valie‘. d he reason foi' 
taxing (he daughters marriage ar»d not tlie sou’s is no doubt that 
on tlu" fonra'r occasion ihe father receives a cousidctable sum of 
monex hoiii the hi idc'gioom. 'j'he padliau, like die- tlirikdar, 
besides the* (iistomarv ilues, enjoys a p'Oriion of land lent-iVee in 
hi', otvn \'illage, nenv known as the nadhanchari land. Mi. 
drtrill thus describes the padhan of his time : “ The pacdian is 

the xiliage ministeri.al officer entrusted with tin* ccdlecilon cd 
lilt' (TONcrnmeiU demand and with die sipierxisam of the police 
of Ids xillage. He is commonly one of the \'iliage appointed 
with the apjirohation of the other joint sharers and is ■*(inovaide 
for mal\ei'sation or al the reejuisition of the maio-iiy (d shaieis 
He (ollotfs die Cd)\cinmen: revenue agreeable to O.irlr sexeial 
(uiotais. He jiays also die rent of his otvn immedad(‘ Taie c'f 
tlie estate, ffe is remunerated by fees on marriagts. and a small 
jjoition of land set apart for the pnrpcjse. d heie is no ]iere<lii- 
nrv daim or right n die sitiiaiion of patllian, hut griieisdiv tlic 
son siK’ceeds xvidiout opposition, unless iiuapalile from vontli and 
xva.iu c)j laleui, in xshidi case the sharers art' callf'd upon to 
(luM)se an(»tlier iiadhan from among ihemsel'cs, (Tncadiivated 
land', nliidi mav not lune been suhjettt'd -o d’vi. iou auxe'g the 
]jro])ri(am s are maiiagcal by the padlian, and tliC' leiifs x iekled 
from du ir cultivation are acrounted for by liini lo the hodv of 
proprietors, irlio take credit fezr the same in die oiiota of die 
Cox eniment <ess to whit h they are resjiet tively liable.” 

It is iic.t clear that the ihokdar in the (arliest times actually 
farmed the rexenue, and it .seems probable that the amc^unt of 
his collections xvas determined by the Stale. The State assess¬ 
ments xvere not, however, made on each individual village, a 
lump sum being frccjuently assigned to several, and in such easels, 
no doubt, the clistribiilion of the assessment xvas left to the thok- 
dars. 

Note—^T ho term “kamin** has practically died out, while “sayana** 
used looaelv as equivalon' to “squire” and does not nocessanty imply tha 
the man referre 1 to is a thokflar. T o thokdar has now a very different 
pcsition to that described in this paragraph. 




Mr. Pauw^s 
para. 4 O, 


P jr. anw’s 
ara. 4l* 
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The hissadari right is, as before mentioned, said to have been 

„ , , . an introduction of the British rule. The 

land without a private owner 
seems to have been repugnant to the 
earliest British administrators and as in the plains the proprie¬ 
tary right was conferred on the zamindars or revenue collectors, 
so in Garhwal it was conferred on the occupant cultivators, unless 
some one else could show that a grant of the land, and not merely 
an assignment of the revenue, had been made to him. Tlie cul¬ 
tivators were then termed hissadars or co sharers in the estate, 
and ’ivere allowed full rights of transfer in the cultivated land of 
the village. These rights were never extended to the waste 
lands as will be shown inrther on. In the grant of this jirojiric- 
tary right, however, (he tliokdars or sayanas a]>pear to have fre¬ 
quently used their position as collectors of the land revenue to 
scdire to themselves hissvKlavi right to whidi they were never 
etnitled. Mr. Batten thus explains how this has come about: 
"When the thokdar of a mahal has accepted the inalguzari palta 
ol one or more of its manzas owing to the failure in promring 
a village padhan, he has been recorded in the settlement misl as 
a kind of farmer in order to distinguish him from the actual pro¬ 
prietors of tlie village lands. In .some f)f the poorer and less 
populous jjarganas the inlhumtial tliokdars Imve, during the 
course of former settlements, continued to increase their iiro- 
prictary possessions, and to obtain by silent usurpation a title to 
such acquisitions merely because no record whatever was at the 
time taken as to whether they became the holders of the padhan- 
ship because they were by right entitled to the office or whether 
they became so because they have been elected or accepted as 
managers of the estate merely for the jieriod of the settlement 
lease." When in such cases the thokdar obtained the hissadari 
right, the occupant jiropidetors sank into the position of khankars 
in exactly the same way as in the case of a new^ grantee under the 
native kings. Perhaps even a more frequent case of usurfiarion 
of the proprietary right was that of assignments, of revenue 
granted for the fulfilment of public offices, the kanungos, negis, 
etc. frequently getting the land recorded as their own property. 


“Another kind of resident tenants, however," says Mr. Traill, 
^ "who rent the land which the proprietors 

from absence or other causes are precluded 
from cultivating themselves, have no right 
of occupancy either acknowledged or prescriptive. The tenants 
pay their rent either in kut, kind (commonly at one-third of the 
produce), or in money according to existing rates or engagements 
or to former usage. Where there is little demand for the land 
it is usually let for a moderate money rate, which tenure is term¬ 
ed sirtan, that is the merely sirtj." The term sirti 

meant the Government land revenue proper under the Rajas, 
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the original "‘agricultural assessment/' The sirtan tenant form¬ 
erly paid nothing but the land assessment and was expressly 
exempt from the various extra cesses which formed three--fourths 
of the public demand. These latter fell on the proprietor. 

“Where there is no offer for the land by any of the resident 
cultivators, the owner lets it to any of the inhabitants of the sur¬ 
rounding villages. This is termeci paelcasht cultivation. . . The 
paekasht cultivation is from its uncertainty necessarily subjected 
to a lower rate of cess than other lands. The fickle disposition 
of such cultivators is notorious and their employment a 
speculation.*' On which Colonel Cowan (Commissioner of 
Kumaun in 1837) has noted : “At present the only distinction 
between the sirtan and paekasht tenants is the duration of tenure ; 
the sirtan tenants being generally permanent, the j^ti^kaslu, re¬ 
movable at will.” The tendency has been, as in the tasc of the 
kaini and khaikar, to confuse the status of the paekasht and sir¬ 
tan, much to the latter’s disadvantage. Mr. Backett (in 1805) 
even went so far as to say the sirtan “has no [)crmanent rights 
whatever. He makes his own arrangements with the proprietor 
usually only for one crop.” In the time of Mr. Traill, and even 
till much later, the competition for cultivators exceeded the de¬ 
mand for land, and this secured the most favourable terms to all 
tenants-at-wa’ll, who in fact ])aid less rent than any other kind of 
tenant, little more than the actual Government revenue assessed 
on the land. 


Neither the haliya nor the sajhi are, properly speaking, sub-Mr. Pauw^'B 
tenants. The former cultivates as a vassal 
"f ^is master, and can hardly be said to 
have a holding of his own. The latter 
exists only in the Bhabar, and his status, though more independ¬ 
ent, is somewhat similar. f 


The haliya was originally, and for some years even under the 
British rule, a slave. They are thus described in Mr. Mosely 
Smith’s report on “Slavery in Kumaun,” dated the 5th February, 
1830. “Serfs or adscripti glebae under the denomination of hali, 
by means of whom Brahmans and other principal landed pro¬ 
prietors who are restricted by the aistom of the country from • 
jjcrsonal labour in the fields, cultivate as much of their land as 
jjracticable, and who are invariably doms or outcastes, belonging 
with their children and effects to the lord of the soil, like the 
beasts or other stock on it. . . . Field slaves . . .are 
boarded and lodged by their owners and receive moreover a than 
of cloth for a dress every third year. On the occasions also of 
their marriages the master defrays the wedding expenses. The 
f)nrchase of slaves for agricultural and other purposes is still 
very common in this province.” Excepting that these doms are 
tiow not bound to the land or to any one master, this description 
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almost entirely holds good at the present day, for though the 
bond of slavery is gone, the haliya is as dependent on his master 
as ever. His emoluments have perhaps somewhat increased. 
He gets a blanket every rainy season and the suit of 
clothes more often, and at the harvest he usually receives a pre¬ 
sent of eight nalis or a don of grain. He entirely tills and reaps 
as much land as one man is capable of cultivating, all instruments, 
etc., being supplied by his master and all the produce going to 
him. Khasiyas or Rajputs are also employed as haliyas, but 
almost all these are simply in the position of servants. 

(2) Hill easier 

It ^\ill be as well to supplement the foregoing account of the 
various characters who figure in the agricultural system of the 
hills by a brief note on hill castes in general and a short descrip¬ 
tion or sketch of a hill village and its organization, with special 
reference to certain points cognate to the subject of this Manual. 

A mention of the caste system is necessary for an understand¬ 
ing of some points of custom relating to succession, adoption 
and the like, which will be discussed in the chapters on his- 
sadars ami khaikais. Leaving aside the Bhotias whose agri¬ 
cultural holding is a negligible quantity, and the few scattered 
Muhammadans and banias who arc nearly all shopkeepers or 
dwellers in tcwvns, the population of the hill districts may be 
divided into {(i) Hindus of four main classes and (h) doms ol 
aboriginal non-Aryan blood. 

I1ic Hindus, who are known as “ bithsin contradistinction 
to the doms, may be droadly divided into Brahmans, Rajputs 
(Chhattris), Khas-Brahmaiis and Khasias or Khas-Rajputs. As 
clistinguished from the higher classes of Brahmans and Rajputs, 
the Kliasiyas do not generally wear the sacred thread, though 
they are gradually assuming it, and are really of Sudra or mixed 
origin ; they call themselves Rajputs. The Khas-Brahmans wear 
tlie sacred thread, but are generally of doubtfully pure origin ; 
some of them are the offspring, or descended from 
the offspring, of a Brahman father and a Rajut or Khasiya 
woman. In Garhwal these four classes, of whom the Khasiyas 
j^re the most numerous, supply more than 95 per cent, of the total 
number of hissadars and khaikars. 

In Almora Mr. Goudge says, the majority of the people are 
Khas-Rajputs, a blending of pure Aryan with some aboriginal 
hill stock. A few Rajput castes are later arrivals and their 
blood is purer .... and of the inferior Brahmans 
he remarks: Such Brahmans are distinguished from their 

higher caste-fellows as ‘halbanewale,* i.e. cultivators, or Pitaliya 
Brahmans, from the custom they had of wearing the bracelet 
ot brass instead of the triple thread. High caste Brahmans are 
mainly confined to Joshi, Tiwari, Pants, Upretis and Pandes.'* 
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'I'lic only rigid line that is in these days strictly dra\vn and 
never transgressed is between these Hindu castes and the doms. 
1 hese latter alwriginals hold a very little land here and there, 
but, geiieially speaking, they lorm a class of menial servants and 
woikers in metal, leather and wood. They have, as Mr. Pauw 
remarks, Inirdly emerged from their former state of slavery and 
may be dismissed from further consideration as a special class 
so far as this Afanual is concerned. SviUJect to a few madifica- 
tions and lelaxations by locaf custom, the Mitaksliara law pre* 
vails among all the Hindu castes of the division. For further 
particulars of these hill castes reference may be made to 
sections la to 15 of Mr. Pauw’s report. 

Helore c|iihting die sid^ject, however, mention should be 
niadt* oi the Naiks, a caste holding sevc'ral villages in the Almora 
Disti i( t and one or two in Naini I'al and Garhwal. They are 
Hindus helonging to none of the abovemenlioned four classes 
and tiioy can nciUrei inievmarry nor eat and drink with any of 
the othei Hindu castes. Their female children are invariably 
brougjir up to the trade (d prostitutitm and are scut to the plains 
to foiiow tiicir trades as soon as they arc old enough, returning to 
their villages in later life. 'I'heir family customs regarding 
property and succession aic not unnaturally somewhat obscure 
and lax. 


The typical hdl \i!lagc is of a fairly regular type, though local 
cricumstances and the variations cf the climate interfere wdth 
its normal character to some extent in the widely difleiing 
tracts that are found between the Phabar and the snow’s. 

The hills consist of a seemingly endless scries of ridges and 
valleys, each ridge or spur Icaciing up to another in a tortuous 
chain and each valley a stream-bed leading down into a larger 
valley. 

Wc may take as typical a valley wn'th easy sloping sides with 
a good stream running down its main bed fed to some extent 
by smallci' streams and springs from tlie little ravines that score 
the hillsides. 

The upper parts of the ridges that bound the valley are 
clothed with forest ; on the lower hillsides lie a chain of villages 
with their cultivation interspersed with patches of bush, jungle 
or inferior forest where the land is too steep or too poor for 
cultivation or w^here an unusual distance intervenes between 
one village and the next. 

Each village usually comprises a strip of the hillside of more 
or le.ss width and running from the stream at the bottom o£ 
the valley up to the top of the ridge, where it meets the boundary 
of some village in the valley beyond the ridge. From the villages 
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that lie in the same valley on either side of it is divided by 
some natural boundary, such as a torrent bed or a spur of the 
hill. 


These boundaries enclose much unmeasured forest and graz- 
, ini> land, the*^13roperty of Government, as 
arUs" ^-cJl as the cultivated lands which are 

the actual pro|>erty of the villagers and 
on which they pay land revenue. 'Hiey are the “ assi sal ” or 
“ sail assi ” boundaries of the village, so called from Mr. Traill's 
gcneial measurement and fixing of boundaries for the whole 
]ji()vin(e in a.d. J822 or 1880 Sambat. 


These ])()undaries convey no proprietary right of any kind 
to the villagers over the unmeasured land which they enclose, 
but they represent the aieas in which hy custom or luser the 
village lias its special gra/ing grounds and its separate ivatcr- 
supply and gets its timber, if there is siiflicient forest to supply 
this last. 


Our typical village lies between 8,000 and 5,000 feet in eleva¬ 
tion : this represents the commonest elevatiem and the best land 
in the hills (rf. Mr. Goutlgc’s Almora Settlement Report, iiages 
12 and 18). 

The village itself lies in tlie middle of the cultivation part 
r,M 11 .. way up the hillside and consists of more 

or less regular short rows of sione-walled 
and slate-roolcd lionses, generally two-storeyed, with a few 
isolated houses near by. The aveiage village is small and only 
contains fifteen or twenty Iionses. The better class of liouses 
mentioned above belong to the Hindus of the village : and 
the later gcneially constitute the hissadari and khaikari 
element in the village. 

At some distance a'way are the clonis’ quarters (domana), 
generally houses of an inferior type, though sometimes similar 
to those of the Hindus. 


The doms are usually servants or ploughmen, or else workers 
in leather, metal, stone, ^vood, etc. ; sometimes they have a 
little land to cultivate as sirtans, and occasionally they are 
regular cultivating tenants-at-will. 

Where a man is a sirtan tenant w^ith a proper holding he 
either huiJds himself a house of sorts on or near his land, or 
else he is given by his landlord and old empty house to occupy 
or a ruined building to repair. 

Mr. Pauw has described the houses of a hill village in para¬ 
graph IG of his report. 
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The cultivation 


The main stream in the bed of the valley is usually the only 

^ ^ . water which sufhccs for any irrigation. A 

Irrigated land. 

Stream some way up tlie valley, and the water is led along the 
hillside in a gravitation channel (gul) so as to irrigate a few 
of the lowest terraces of cultivation. Hiis gul probably 
operates one or two water mills (gharat) in its course, though 
these mills, w^hich grind most of the grain in the hills, often 
have a separate short gul in the bed of the stream. 

"Jlie amount of irrigated land in the village depends on the 
character of the valley ; many valleys in Almoia with broad easy 
slopes or flats of land along their streams have large aieas of 
fine irrigated land, l)ut such spots are very rarely found in 
Garhwal. 

7’hc irrgated area is nearly 8 per cent, of the total cultiva¬ 
tion in Almora, while in Garhwal it is only about S .per cent, 
in Nairn* Tal it is about Gl per cent. 

Irrigated lanci is called “ talaonor “ shera “ Shimar ” in 
which rice only is irrigated from a sj^oing on the spot without 
any gul and “panchar'’ wheae only ^vheat is irrigated, are 
names sometimes used of special varieties of irrigated land. 
'T'alaon oi* shera is irrigated the whole year and is regularly 
(biublocropped. 

If the stream at the bottom oi our village is one with a broad 
bed, there arc probably some strips of land lying in the bed or 
along the side of it jnactically level with the steam : such strips 
have a precarious existence and arc often stony and sandy, but 
sometimes form valuable though fluctuating cultivation. 

This is known as bagar land and causes many disputes when 

Busar land w'^^ashcd away and then rcapj>ears, 

^ ^ * and after lying waste for some lime is 

taken up by some one other than the previous occupant >of 
it. 


Disputes about water are common, since many small streams 


Di^i ute about water. 


do not supply nearly enough water for 
the wants of all the villages that w^onld 


like to utilize it. Such disputes are easy to settle in principle, 
hut troublesome in practice. A village that has been irrigating 
from a stream from former times clearly has a prior claim 
to the w^ater against another village higher up the stream, 
which has hitherto had no irrigation and which subsequently 
starts an irrigation channel ancl cuts of the water from the 


village below. The difficulties arise when both villages have 
had irrigation for a long time and the upper village takes to 
using more than its old share of the w^ater, or the supply of 
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water -decreases temporarily or permanently. Again, villages 
on opposite sides of a stream and both taking water from about 
the same place will be found constantly quarrelling about their 
respective supplies. I’here is no permanent means of measur- 
in the water-supply or of enforcing a fixed division, and so, 
through a local inspection by vhe court often lesults in a settle¬ 
ment for tJie lime being, such quarrels break out again and 
again. i)is]>utes al)out water rights are settled by civil suit, 
tliougii ap[hication for permission to make new channel in un- 
incasuicd Oovianjiicnt land is usually first made the Deputy 
CJonmii.ssioiu r and summary enc]uiry as to existing rights and 
possible (objections made belore permission is granted. This 
does not debar any ])ersoH whose rights of user, etc. are affected 
from laking action in the courts to restrain the other party 
from in hinging such rights. 

DisjHiles regarding the leading of water channels through 
land belonging lo some person other than the owner of the 
channel are, of course, simple questions either of aggreements 
on the sn’ojecl made between the parties or, failing such agree- 
iiicni, wi (lie law of eascmenr.s. 


'wauo-nulls and inig.uion channels, Sir Henry 
Ramsay laid down the general |.>rinciple that the latter must 
^w:r s hase ihe pielcH'nte wheae there is an inadecjuale water- 
.-^lipp]) for both, l)ut I have found no case in which this has 
been cemeactely applied ; he doubtless carried it out in the sum¬ 
mary orders, which lie frequently ptissed on the spot and en¬ 
forced 'without further procedinc. The subject of water-mills 
is dealt separately with in a later section. 


Above the irrigated land and around the village rise the 
, 1 terraces of upraon land (drv “ upland 

praon anc . While ordinary irrigated land gives its 

regular ttvo ero])s a year, upraon land gives three crops in two 
years, two kliarifs and one rabi. The regular standard rota¬ 
tion thronghoiit the hills for upraon is (1) rice (or jhungara), 
(2) wheat (or barlov), (3) mandiia, (^) fallow, recommencing 
again in the following khaiif. Ordinary dry land is thus all 
under cultivation every year in the kharif and half of it fallow 
for the rabi, the other half bearing wheat or barley. For this 
purpose a village is divided into two snrs or divisions in which 
similar stages of the rotation come in alternate years. 


This is important lo remember in suits for mesne profits 
since a .plaintiff will often claim for a 
esno pi o I s. whole area of his hold¬ 

ing or for the value of wheat followed by rice, and such claims 
should always be regarded with suspicion. 


It may be mentioned here that a fair rough standard of mesne 
profits ill an average village on ordinary dry land is one rupee 
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ra nali ]>er annum taking all crops together : for irrigated land 
two rupees or even more is fair ; and for inferior land (ijran 
^•nd katil, etc.) in years when it is cultivated eight annas or 
(hereabouts. 

(These rales may be compared witli the soil units adopted 
at settlenuau : sec Mv. Gouclge’s report, page 15, iiiso page 20 
and ?>lr. Pauw's page 93.) 

lif'yond the regularly cultivated dry land lies the zone of 
inferior land wh^ch is cultivated inter- 

II oi* Ml .av . niittentjy, a crop or two is taken off it 

and it is then left fallow {hnnjara) for tw’O or three years, dur¬ 
ing which time biiNlies and shrubs grow over it, and it appears 
lo ;i {asual obsei ver to be land that has been abandoned and 
nas gonc^ nut nf culliv.n inn altogetlu^r. Sue !i land w }>en tcTrar- 
ed is “zpYi?//' wlicn nierelv a natural sloping hillside, it is hatil 
(or khiJ) . Land that has really fallen out of cultivation is 
1 C air (PI, 

i’nt a.]>:irt frenn tlte mc'asured and ;hssess(‘d (or assessable) 
(:md rexmcit'd at settlement in the names oi the villagers, there 
is, wherever cultivation lias not reachcxl its jnacticable limits 
williin the village boundaries, a eontiniial and more or less 
gradual expansion of’ the cuitixation into the adjoining un- 
cieasined (hjvennnenr land. Providc'd I'nat this extension is 
ill tontinnatinn of old cultivation and does not involve the des¬ 
truction of trees it is lecogni/ed as a ttistomary right of the 
viilagci'* and Govcinmenl does irot irnerfeie 'with anyone 
making it. \ if lagers themseK c‘s, however, (iften. cjnarrel 

fixer such (‘xlensic^ns xvlicat llK?y considei the available grazing 
land is getting too limited or when the extensions intciTfere xvith 
r-glits of wa'', n(’cc‘ss lo waic*r or the supply of xcaici' or the 
like. 

Ail the land in or near a village is divided by traditional 
usage into blocks or divisions, known as tlinks, each haxing 
a loc a.l name ; their boundaries are l avincs oi* ridges, or simple 
i)ieaks in tlie roniinuity of cultivation, etc. 

When unmeasured land is ])roken up for eiiltixation in a 
separate thok, apart ficnn the old cultivation such a clearing 
is callec/ vaynbad (or naya-abad) the nautor of the plains, it 
recpiired special sanction, unlike che more extension of old 
cultivation ; all such extensions arc dealt with in a later sec tion. 

Very e^ften a village having outgrown the limits of con¬ 
venience for cultivation from one centre, or having taken up 
some land at a distance from its old blocks of cultivation will 
l)e found to have one or more lagas or dakhli inauzas (nffshonts 
or daughter villages), W'hich reproduce the parent village in 
miniature aremnd a separate site, and are combined xvith it in 
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one revenue inahal ; the degree of attachment or separation* 
obtaining between the asl village and its lagas varies, however, 
in different cases, and a laga must not always be considered as 
merely a jiart or an outlying colony of the asl village. Re- 
fereiKcs to this will be iound in dealing with pacific questions 
in later chapters. 

'File people of the village have been described to some ex¬ 
tent already in the histotied extract quoted and in s})caking of 
castes. It need only be said that the typical village has its 
thokdav (olten residing in. another village) who may or may 
not own a siiate in the \iilage, but who generally receives cei- 
taii] tliokdari dues from it. It contains a number of projirie- 
tors (his'^achns) and of proprieta.ry families rom]>risiiig two or 
itioic l))ot]icts or near relative's holding a joint share and often 
living logetlier as a joint Hindu family : the head of one house 
is the ])adhan or rnalgu/ar, the village headman, who collects 
the levc'ime and icsciiibic's the lambardar of the jilains. The 
hJssadari body often consists of a number of families all cd 
one caste and ail more oi less inter-rclaicd. dcsccncleci from one 
()]■ two {'liginal founders of tlie village: sometimes it consists 
of two sets ol lauiilie.s c;r clans of dilfeient castes. 

The khaikars eonlribule a further quota of families, also 
sometimes all or most of them inter-related, though generally 
not connected with the hi.ssadari families (rf. the histcuical 
sketch on the origin of these classes). 

There may be a few sirtans apart from the servant class of 
doms, but often the typical village has no regular sii tan cul¬ 
tivators. 

The “ploiigliman" or “.servant” and the “artificer” doms 
complete the pojjulation. 

I'hc figincs, ‘.0 famili.'U in the pi tins, of the village bania Is 
lacking altogether in our hill village. A well-to-do cultivator 
will sometimes put out some money at interest, mainly with 
acquaintances who want temporary accommodation ; but tlie 
professional money-lending class is conspicuous by its absence. 
May it always remain so ! 

Each man either grows his own grain or, if he is a dom, is 
fed by his employer or employers or gets his wage *in grain, 
and so the grain dealer is equally missing from tlie hill vil¬ 
lages. The little bazars where he is to be found are few and 
far between, and even there he is most often only an ordinary 
villager, a Brahman or a K'hasiya. 
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(4) Settlement records 

Before jDroceeding to deal witli specific tenures, a brief account 
of the village land records is necessary. 

Except in the cadastrally-surveyed portions of the Garhwal 
District, there is nothing in the shape of annual village recoids 
prepared in the Jiills. A set of village papers is pie]3ared at 
settlcinent and remains the basis of administration and the sole 
record-oi-rights and tenures until the next revision ol settle¬ 
ment, sLij)pIemcnted only by the record of mutations elleeled 
(luring the currency of settlement. 

The |)ic\ailing system of leniires. in which the varying 
tenant rents and the complicated systems of a changing ten¬ 
antry found in the plains have no place, and tlie absence of 
icnaiRv legislation renders this system <]uiie adecjiiate for all 
practical purposes. The vast majority of the land is held by 
cultivating proprietors, or by permanent khaikars with fixed 
and unvarying rents, and for these a permanent record-oi-rights 
and holdings is all that is needed. Settlements in the hills 
are based i ii assumed land \allies and not on tenant rents 
ivliidi do not exist to furnish any .aandaid. d'lie expens(% 

’norecAer, of maintaining annua! lecords for the enormous 

numlx'!' of minute fields wliidi make up a hill village would 

lie proliiliiiive and (juite disproportionate to the small amount 

of advantage to lie gained from having such records. There 

were ovei' 28 lakhs of fields surveyed and recorded in the 

Gaihwal settleineiu ol Mr. Bauw, oi an average arc'a of about 

one-tenth an aoe (‘ach, aiul this total dot's not include two 

jiarganas and |:iirls of others which were not surveyed. In 

the surveu'd iracis the areas held by cultivating projirieior and Mr. Pauw's 

khaikars am'.»nnled at the last settlement to Ih/Ki of fhc nhole nn-i^;o 14, 

mscvsiblc a.K’a ; and ol the small amount held bv siiians some 

is not licld in liic shape of real tenant holdings, but is held for 

inslam e l)y khaikars, avIiosc holdings are too small for them, 

or in small pk/ts by ploughmen or l»y anificer doms who dilti- 

\atc a little land in atldition to their regular votalion. yVe- 

((iitlinglv even in (iaihwal all we have beyond the settlement 

recoids is a (|uinqiiennial revision of the map and hhasra^ 

which deals not with holdings or tenants, but with alterations 

in held and extension of .cultivation, eatii [)alwari's circle 

heing divided into five siib-(ircles which are gone over in turn 

in a cyde of five years. It is accordingly a negligil)le (piantity 

so far as rights and holdings are concerned.* 

The permanent settlement records are tlie same for all the 
hill districts though the details recorded have differed slightly 


♦This revision has heoa a tend underreceut orders (Mnrch, 1907), and 
nov only deals with extensions of cultivation for which a khaara and addi- 
ti 0 ) 8 to the map are made. 
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at different settlements and differ a little in different districts 

(e.g. as to the classification of land). 

The original and most important record is the phant (or 
lard phant) and abstract village record-of- 
rights and revenue-roll whidh was first 
introduced into use vxliuughout the division by Mr. Batten some 
60 years ago. It is usually in the form of a lengthy sheet or 
roll of hill paper. I'hc heading shows an abstract of the land 
revenue, cesses, arid laies jiayable by the village, and also the 
ihokdari and malgu/ari dues (if any). 

Following the heading in Part 1, showing the name of the 
inalguzar and iiis mukhtar, il he has one, and the names of 
die hissadars in tlieir vaiious shares and joinl shares with the 
:nea of the sJiare, »cvenue cesses, lates, and dues payable on 
it wiih their totals, the last entry l)eing ilie common gaon 
sanjai’. assessed to revenue (jjarat hjiitar) where it exists, .\fter 
the totals of tlicse revenue-paying lands come the unassessed 
malgu/ari land (if any), tlie sanjait land iinassessed to revenue 
(gaon sanjait parata bahik) and in Ciarhwal the measured and 
sin ve)ecl land entered in the name of Ciovernment (“ hissadar 
sa’kar, Kaisar-i-Hind ’*)• 7'his last entry is not found in 
Almora and larely in Naini Tal, and refers mainly to old cul- 
livaiii'ii lound aliandoned at the last sellknncnt and so struck 
oil tiie asstssed area or to surv(‘ye(l cuitura]>le plots lying among 
the (nlti\ation. 'i1ie tola! <a' the village .uea of measured 
and surveyed land doses Part I of the phant. 

Pa"t II g.i\es the khaik.tri land (already iiicludecl in tlic 
hissadari totals of Part 1). It shows lor each holding the lijssti- 
dars’ names, the number of the hissadari holding wliieh in- 
(ludes the land, the names, parentage, etc., ol tlie kiuiikars, 
the areas of their holdings, die revenue p!i/s inalikana ]:»ayable 
on each holding, the cesses, rates, and dues payable and the total 
payable. 

The ghar-padhtin is also slu^^vn in kliaikiiri villages where 
*siich a post exists. 

The imintakib gives ctich separate share (or khata) in detail 
ol fields with their aica., classification of scul ancl the thok 
they are situated in. It also shows the hissadars of each khata 
and die khaikar or sirtan, if any, of each number. 7diere 
are coluniiis for the rents of these latter tenants in (hiihwal 
but they were often left blank. 

The kliasra is the original measurement record of fields by 
serial number as surveyed, giving their area, thok, hissadar, 
and tenant classification, and crop and area of crop at time of 
settlement. It is of little use during the currency of settle- 
. ment and is seldom referred to. 
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The tehriz is ihc abstract o£ the uuinuJcib, givin.i^ iIk Uftah 
for each khata or blo(k of lunnbers. 

It was not jnepaicd in the last (;arbwal settlement except 
lor one pari^ana and is sonK‘wliat superfluous. I he shiknii fard 
(where ii exists^ sliows in detail the interests in joint hoJdingis. 

J he \i!lat;e map or shajia needs no 
pai'iif ular (les( ription. 

In iJie (adasLi ali\-siir\eved ponioiis of ilu* divisioji i/k /naps* 
)»a\e l)(*en primed on (lolh and .ox* laiih anuiaie; in the 
remaining poriioiis (hey are on iran'ngcloih oi' (‘\(ii on hill 
papei mid ol ver\ inlerioi acdiracy : ihe older miips sud] js ihose 
ol Ml. Ikxkett’s sur\ey are oilen so nimli oiii ol dau* (hai ilu' 
ijelds eanno( 1)(‘ idenlilied on ihem. 


'I'lie ie<oi(is 
'riui m-oisl'. ill I, 


1)1 it‘ll\ des( ril)i,'d al>()\(‘ 
j /M pal ( d .• ■ ■ ft h 

(luce disdiiis. 
W’heiliei ne^vl^-))i(‘|)aied at (he lalest 
ol no(. howe\(‘i. ihe\ will lx* lonnd \vi 
lions lo be oF ilu* iialuie described. 


h<i\(' not at ail l)(‘en 
'•.ell lenient in all llie 

ie\’ision ol seiilemerM 
lb iinimporiani varik- 


\Vhei(‘ die exisliii!.' lexoiils weie all piepated alrt'sh at die 
lecenl setdemenis dH'\ piesent liith’ difliculiy. 

I'oi tile gieatei [)aii ol (iarhwal at the last scMtIemeni enlirely 
netv maps, khastas, pln'mls, and imintakbibs Avert made out : 
die t(‘hri/ Avas only made out Foi' a small area as it is really a 
‘Ujiei IIlious record. 

For these aixas the tecojcis are aclecjuale. For iIk* icanaindei 
of tlie clistiid, lioweACJ, no ncAv .surAe) Avas made. A rongJi 
calcidation Avas made ol (he extension of die cnlti\'a(('d aiea. 
and (he re\enue ivas (c-asscssed on diis basis in a somewhat. 
!ia]>ita/.aicl way. I here is duis no rctord oi measurement ol 
the cultivated aiea and the tietnal holdings and sliares of these 
(lacts odier than that of Afr. Berkeii's setllemcni of ovei' 1(1 
\ears ago. OnJ\' a neiv pliant Avitli a rough ic-dislrihution of 
die icAenne Avas made out in the last setllemcni. It is thus 
diflictilt (o nseerlain the actual farts of die extent of shares and 
holdings, die date ol extensions of ciddvalion, ;ind other lact.s 
(elating (o tetnnes in these irarts. In .\hnora the terords of 
Mr. liecketds settlement of some ."5 years ago Avere in Mr. 
(wxjdge’s settlement .alloAved to staiul foi' all late cultivation 
lecCircled in them, but all extensions <^)F rnltivation and all 
nayaliad lands Avere surveyed and tompleie tnea.snremeni records 
framed (or them. These records foiin a kind of supplement 
ic> the papeis of the previous seiilement. These lands Av-cre 
j)loite(l into the old maps. The phanis Aveic, however, entirely 
re-Avritten and brought up to date by the entry of the names of 
the exfsdng- hissadars and khaikars for the old ridtivation 
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and the addition ol the newly measured areas with their his^ 
sadars and khaikars and their proportionate increase of revenue. 
As, however, the names thus brought up to date by mutation 
in the pliants were not similarly oorrected in the old measure¬ 
ment records (muntakhib, etc.) , and as moreover the entry of 
interest in new cultivation in the pliant was not made on quite 
the same principle ol abstraction as the entries carried on 
irom Mr. Keckett's settlement, some contusion and diffiailty 
’is inevitable in dealing with the mixed holdings of new and 
old cultivation and tra( ing them through all the records. 

In Naini 'Tal a (omjdete new survey was made and an 
(jitiicly new set ol jccords conqiiled. 

It will thus be seen that in a considerable proportion of 
the hills a court wJiidi sets out to deal with cpiestion regarding 
the piecise ituerest held by a man in his village or the actual 
aiea and specific fields lie owns often has a somewhat compli¬ 
cated task to deal with. Kvc*n in the resurve\ed tracts there is 
some diflicnlty in identifying the numbers allotted in the new 
survey with the very different iccord of the same land in the 
old maps and lecords, owing both to radical changes in the 
fields themselves, and also sometimes to the inaccuracy of the 
(Id majis. It olten hajipens, for instance in Gaihwal, that a 
man sold land or a share amounting to, say, 50 nalis about the 
\ear IKIK) ; the purchaser waited till settlement to get his name 
vt'coiclcd and then found that he had got 70 or 80 nalis under 
the ii(‘w survey, ivhcn the nnmbers representing tlu‘ land 
pincliased were identified. 

Apai ( lioin tlu‘ cjuc'stion ol difhi till ies in iiitet preting the 
setticmem lec’ords thcie the cjiiestion ol the leliabilily and 
accut.tcy ol the entiies. 

In this connection the setileniem paixha requires mention. 

JU't.vinhty vv* time ol the .prepaiation of the 

rorcis. " hJiasra and simultaneously with it, slips 

Tho p.MrcijM. weic' cvriitc'u up giving for each man, 

whose name ajipearcd in the khanajniri of the hJiasra, a list, 
of lli(‘ holds which were enleiTcI in his name so that he could 
check them. I hese slips weie the settlement parchas. 

Later on a settlement court went round for attestation of the 
r • , 1 « record (muknbalal and heard any obiec- 
^ ^ lions raised to the entries and dccufed 

J'ispuies jcgarding them. Owing, however, to venality, care¬ 
lessness or ignorance on the part of the am ins who made the 
ciriginal entries, and the lack of intelligence and of caution on 
the part of the villagers, a great many ivroiig entries remained 
unconected, in very many cases the villagers concerned never 
discoiered that the entries were wrong for years aftenvards. 
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These mistakes are inost rommon in ihc older records, such 
as those o[ Mr. Jiecketfs settlement Avhidi still hold good for 
all the old cultivation in Almoia, and they consist most fre¬ 
quently of the entry of specific fields in the names of the wrong 
hissadars or khaikars, though there are a good number of mis 
i ikes due to the mistaken entry of the names of certain ii'cn 
as co-sharers in joint sliares. 

One village in (Jhaugaiklia came to m) notice in the coiuse 
of my work in Almoia, where the amin either out of spile 
or for some dishonest reason had matfe wrong entries for 
nearly all the land of the village, and tliesc entries had all 
]>assed into the attested records. Thus nearly all the fields 
in A*s possession were shown as li's and C’.v fields; B's fields 
Averc shown as in C/s and D\s possession, and so on. Thirty 
vears lattr the villagers were still octupied in getting the mis¬ 
takes corrected, by suit or otherwise, as they came to light, 
'ihey were litigating mote out of sheer perplexity than from a 
desire to wrongfully appropniaie one anotUer'ai land. It is, 
therefore, necessary to enter a caution against giving the set¬ 
tlement records in the hills any such weight of piesiimption 
as attaches to the regularly-revised and checked village papers 
in the plains. Tn the case of the later papers the much great¬ 
er lamiliaiity ol tlie jxfople with their aimual records and the 
greater caution taught by experience is a further safeguard 
against error. The entries must, of course, be given a prittia 
idcie presumption ol (orrcctncss and it is fc^r the party con 
testing their accurac'y to give proof of their inac'curacy, but 
they caniu^t be alloTved to carry such weight as is soiuetimen 
given them by ollicers accustomed to the much greater authori 
ly which attaches to similar records in the plains. 

Reliance on them must be tempered with reasonable caution, 
once a fair case against tbem is shown to exist. As Mt. 1). T. 
Roberts, Commissionet, lemarked in a Kumauii appeal, settle- 
mem entries arc only piesuniiptive evidence and may be, and 
often are, incorrect. 


()th( r KOt 1 lemont ro. 
ooi’ds^. 


llic settlement record^of each tillage, l)esides those deal 
^ing with the cletails of measurement, 
revenue, and pro])tietary and other 
interests, comprise the settlement 
agreement (ikiai-nama) and certain memoranda relating to 
village customs, etc. Tlicse last have varied at different settle 
nients and in diffeient distric ts. As these papers are of consider 
able importanc e and interest with regard to vat ions points Oi 
custom and tenuie, 1 append* translations in full of sj^erfmen 
copies from the settlements of I\fr. Beckett f.VImora), Mr 
Pauw (Garhwal), and Mr. Goudge (Almoia and Nairn* Tal) . 


'Appendix to this chapter. 
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They cany considerable weight as authoritative statements of 
the ascertained village customs and local conditions. 

(5) General notes on suits regarding land 

Before closing this chapter it may be as well to ackl a lew 
words on the courts in Kuniaun and their work in rent, reve¬ 
nue and (ivil suits and matters, as defined in the Kumaun Rules 
with reference to cjuestions tela ting to land. 

Assistant Ciciilectors couiing from the plains with no expeiience 
of civil woik are often ])n/./led over the distinctions between 
civil and lent work and liable to certain common enors, which 
are partic ularly likely to arise in the c ase of com ts holding the 
iniusnal posiiion oi being at once revenue and ci\ il ccjurts. A 
reference to a lew of these |K>ints ma) obviate some of the mis¬ 
takes wliich I have found icj occur very commonly. 

Rule ;>0 of the Kumaun Rules specifies all suits cvhich can 
be heard as rent suits in Kumaun. No other suitsi arc rent 
suits and no suit coming under the definition of lulc ‘10 can 
he tried as a suit (sec lule 21). d hus a suit by a hissaclar 
to eject a kliaikar is a rent suit uudei rule 30(8), since a khai- 
kai ranks as a tenant. lUn a suit by a hissadar against a kbai- 
kar or heirs of a kliaikai lor a declaratory decree that certain land 
has la|rsecl to the liissadars pc)ssc*ssion and become khudkasht 
is a civil suit uuclet sec tic>n 12 of the S]>ecific Relief Act. 

Similarly, if a liissadai claims that a ])retended khaikar (or 
the heir cjf khaikar) has ousted him from land, wliich had been 
iii his kliudkhasht jjosscssiou, and sues for a declaratory decree 
evith consccpiential relief in the shape of recovery of possession, 
this is also a civil suit under the Specific Relief Act, since the 
jilaintilT is suing the defendant as a trespasser and not as a 
tenant. 

A kliaikai' suing his hissadar to reco\er jiosscssioii ol land 
must sue under the Kumaun Rules, sec tion 30 (7). A khaikar 
who has lost pos.sessioii of his land to liis landlord for more 
than six months cannot rcoover his.vjand (Kumaun Rules, 
Schedule A-2) ; sec, however, the chapter on khaikars and their 
position as regards such stiits. 

Suits lictwecii two kliaikais about , laud are, of course, civil 
suits, hut if a hissadar puts anotlier khaikar into possession of 
one khaikars land, the latter can sue them both under section 
.30 (7) sine e the khaikar co-defenclaiii ^vas only an agent of the 
landlord’s for ejectment. 

A khaikar cannot sue his hissadar under section 9 of the 
Specific Relief Act since this ^vould entail a civil court’s hear* 
ing a suit described in rule 30. 
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A sirlan cannot sue to recover possession ^\hen ejected (see 
cha|>ler on sirtans lor rulings). 

A civil (oiirt (annoi entertain a suit to enloKe a eonection 
of the Revenue Records (Settlement Pa})ers) ; see many rulings 
of the Allahabad and other High Clourts, Allahabad. Will, 27b, 
for itistaiKe. Nor is theie any provision for a lent or iTvemie 
suit for this ptnjiose. 'J he j)roper procedure is for the aggrie\‘ 
ed party to obtain a decree declaratory of his title or right, and 
then to ‘Tj^ply on the basis of this decree to the levcnue coint 
for entry of the said riglil oi tide by mutation. It is still cpiitc* 
common in Kinnann to find suits entertained and denees passed 
"to have /I li\s name exjjiingcal bom the rccoids for such and 
such land and ilie ])laintill’s name entered in his place.” Sinh 
suits cannot lie. The* plaint shoidd l)e amcaidcd. 

llie proviso to secticuj 12, Specific Relief Act, is a frc‘cpient 
sinmbling-bloek, and I have seen mans suits loi declaratorv 
decrees admitted aucl such decrees passed, when siicli a suit oi 
decree was cleailv baned bv this proviso. 

Suits foi declaratoiy decree's with ccjiisecjuential relief are 
often admitted eillier on a ten-rupee cemrt-fee stamp (as for a 
declaratory electee ouI\) without valuation of the lelief, or oit 
a valuation accoiding to the revenue payable on the land. In 
such cases the xaination for court-fec* pnijxrses has to bc‘ fixed 
by the plaintiff, nndet sc'c tion 7 (IV) (r) of the Court Fees Ac i. 

Thete is also c'ndless coubisioii caused by an ignoting of the* 
terms of section {) of the' Specific Relief Act and failure* to 
distinguish between such a summarv suit and a regulai suit lot 
recxneiy of possession based n|>on an allegc'd title. 

Orders issued from the Commissionei s tonit se\etal veais 
ago cliaAving attention to this point and ic'cjuiring that in all 
cases of possible donht the |>laintifl shoidd be called on to 
amend his ])Iaint by an addition to show whether he wished 
to sue under section D or on die basis c>f title, lint cast's ton 
staiitly come up in aj^peal in which it is alnit;st imjjossible tc» 
tel! whether (n) the ])laintifT was suing or {!)) the lower court 
was tiying the ease as a summary suit or otherwise, 'I'he tivo 
classes of suits arc raditalb differeni. 

A suit under seel ion 1) of the Specific Relief Act must be 
brouglit within six months of the ouster which forms the cause 
oi action; the plaint only bears half the court-fees of a regular 
suit for possession and a decree in .such a suit is non-appeal- 
able. 'liie only issue loi decision is Avhether the plaintiff (not 
being a tenant suing his landlord) has or has not been ousted 
from possession, otherwise than in due course of law, within 
six months before the date of institution of the siiii. No (jucs- 
tion of title can be raised or considered in such a suit, and it 
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is no reply to the suit to plead that the defendant was de jine 
entitled to the land and had previously been evicted by the 
plaintiff without any show of title. The decree in such a suit 
has no effect on any question of title and merely throws the 
l)urden of suin<» for title on the party "who fails in the summary 
suit. 

A regular suit for recovery of )M)ssession on the basis of title 
has a limitation period of twelve years (Article 142, Schedule II, 
Act XV of 1877): the plaint must bear full court-fee stamps 
under section 7 (V) of the Court Fees Act and the decision 
turns on the question of title and not of ousting and is appeal- 
able. 

A word may finally be added regarding the form ol the deciee 
in a suit by a leversioner against a Hindu widow or other person 
holding a life interest in proirerty who has alienated it by sale or 
mortgage or otherwise. Such suits are common in Kumaun and 
it lias been a common ])ractice to grant decrees declaring the 
alienation null and void ah initio. This is incorrect: the 
decree in siidi a suit sliould declare that the alienation Avill be 
valid dining the lifetime of the alienor only and after his or 
her death will be null and void as against the revisioiu i. 
(Such a decree does not, of (ourse, establish the title of the 
reversioner who sues as against any other reversioners who may 
subsequently raise a claim.) 

From a considerable experience ol litigation in Kiiniauii I 
think that the above notes may helj) to save a considerable 
number of unnecessary appeals and mistakes of jn'oeedure and 
some avoidalile confusion, 

I append a ccipy of an order of the Boaid of Revenue, re¬ 
ceived since tlie above notes ivere Avritten, Avhicb draAvs attention 
to a source of confusion referred to abo\T. 

**Copy o/ B. O. no. 1271///-^., doted Allahabad, the \9th March, 
190(), to the Coninussioner of the Kumaun Division 

It lias been noticed by the Board in aj)peals preferred to them 
from time to lime from the Knniann Division that a careless 
habit pievails in that division of leaving it uncertain Avhethei 
a case is brought on the revenue or civil side. 

2. If the case is a revenue one the particular section of the 
Kuniann Rules under which it is brought must be noted in the 
plaint and the record must shoAv clearly Avhethcr the court is 
dealing with the case on the revenue or on the civil side.” 
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APPENDIX TO CHAPTER I 
Exhibit A 

Bfn heWs Hiikuintuuiid 


(Knniaiiii seltlenicnt) 

Kharng is ie(Oi(le<l (hokdar in inau/a Jangliagaon, 

inilncling (Jaga) (^hanoti, patti Chliakliata. He will receive 
Rs.l-KMJ as iliokdari dues at Rs.3 jxt fcnt. Formerly Daula 
and P>(‘l)ia were inalgu/ars. Ehey Avere smceeded by Uachi 
and Shahha/, respcciiveJy. llie proprietors of the village have 
ii(‘ve) yet been a])]ji)i tinned between the nialgn/ars. For the 
luuiie Radii alone will be malgu/ar. In lH8t) .1//? there were 
bisis ()l land reiorded in Janglia and 8 bisis in Chanoti and 
Rs.87 ivas the revenue lixed lor both villages. In tlie ])rescnt 

settlenieni the area ol both villages is 201 bisis. The 

boundary of tlie vilage is extensive. Less land is cultivated 
because the pro|)iietors go down to the Rhabar, The future 
revenue ivill be Rs.I5() and besides this the Iblloiving cesses will 
be realized : 


( I) Uatwarirate 
(2) S(rhool cess 
Cl) Dakcoss 


Us. a i>. 
.. r» a 1 (> 

.. -t 10 10 

.. 4 /o m 

Total . \r> 0 6 


I liere is 1 nalis PadhaiKlni]i Jaiid ; the padlian will in 

addition get Rs.7-H-:i in cash to make the total dues received 
by him ccjnivalent to 5 per rent, of the tevenue. 

i'liiH u Ojint ho raiiH "Ehc village has been partitioned.'* 
I he rate of indUhnna liom khaikais is 
Rs. ])ei cent, on the revenue. 

I'here are three mills Iielonging to (1) Knnwaria and Khimua, 
(2) Ganglia and Bachua, (.H) Badii Bhana and Dungru. These 
mills have been asscsed at Re.l each. One mills, that of 
Bachi Bhana and Dungru, as the asaniis go to the Bhahar (in 
the winter), has been assessed at Rs.2 only (sic!), The 
owners of these mills will get one fidli (two seers) for each pirdi 
(.82 seers) of corn ground in their mills as their dues. There 
is no fishery. Phants to be prepared nali-sharah (showing shares 
in nalis) . 

Ap[)]ica(ions may be called for. 


Dated 22nd January, 1872. 
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to Coiniuissioner's, oider, Shahbii/, for his lifetime., 
will remain retorded as malgiizar for his own shatc. 

Dated lUh October, 1872. 

(Note- -The remarks about the mills is unintelligible. The rernork 
that ** the villagt^ has been partitioned ” {hiasa bant ho raha hat) is ambi¬ 
guous.) 


F.xHmiT P> 

Mr. liifkninduKi 

I hr imikfihala ol inaii/a L.t'ilhra, laL»a <>1 llalclivani, in palti 
(;liaiith;'ni has hern luade lodax. 

l)ro Sin^li is the infiIgu/iir. i hric is no j)a(ihan(liari land : 
his dnrs arc paid in (ash. 'The diokdar is Deo Sin^h, he ^cts 
Ks.'l |.tcr (cnt. dues. No mill. It has hrmi cxplaini'd to the 
liissadars ot th(i villaL^c lhai an\ one li.oini; iin\ ol)j(‘(lion 
should state it within .">0 da\s and anvoiu* (h'siiinu* to appeal 
sitoidd also do so within the same periocl.--‘.Ihih .Sc ptcmhei, 1000. 


r.xHiiui (: 

Alt. Ihra) nama 

We, die iindenncntioned padhans and hissadais o| mau/a 
piu^lia, patti C.Jihakhala, jjait^aiia (’hluikhata. distvi(t Kuinauu, 
a^iee that, according to An IX ol 18.1.1, Rs.lJlMI-O has been 
fixed to he the tevenne ol our village includiiig all (csse;. for 10 
years to come. 

W^c agiee to pay R.s.a,l 17-11-0 horn Isi june, 187::! (I asli Ncar.s 
1279-80) to list l)ecenihei, 1901 |(onespoudiug lo Fasli \ea» 
130 (,v/c/) ] for the following 30 years on the lollowing condi¬ 
tions : 

‘U p. lIs. a. 

For tho kharii htirsesi (85 I- 1>) .F(*r llio rabi Jiarv«'S! f<Sn 12 9 i 

InNovemD'r .. (42 14 r>) In May .. ( I ’J 14 5) 

In Docomber .. (42- U 4) '/ In Turn* .. . . (42 I 4 5) 

(1) J he laud levonue Rs.laO will be paid in iiistahnents 
as rnemioned above., into the tahsi] through the padhan. 

(2) W’e tvill ])a\ Rs. 4-10-10 per annum as fixed dak dues 
at Rs.1 per cent, of the revenue. 

(1) W'c will pay Rs.4-10-10 j>er annum as school (ess at 
3 per cent, of the levenue. 

(4) We Will pay Rs.0-,1-I0 as patwari t ale at Rs. I jier cent, 
of the revenue. 

(5) Dalip Singh has been appointed malgu/ar of the 
village at the present settlement ; he will get Rs.7-8-.3 in 
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otsli as Ill’s dues at •» jKi tent. I>esk!es 4/ 

nalis i^adhiifiacliari land. 

(()) 11 vvc u'isli to (idtivatc tht* undivi<lcd Jand oi the* 
villa,m‘, \v<* shall h\ (oiuinon <onscni (jI all ihe hissadars 
divide* it. 

(7) \V(“ vvi!I pieseiA'c any honndary pillars that may be 
(MV(aed in oin villaj^e. \Vv eaii do what \\c like with the 
measured land ol oui village, hut the mmieasuied waste 
jungle, within the boundary ol the village, is in the hands 
ol Goveinment. Cdass aiul wckxI will he taktai b\ nil 
vilJageis Jjom siuli jungles as has hithei lo betai the < usiofij : 
no one shall object to this. 

(8) If an\ villager leaves the villnor and goes away oi 
becomes imapahh* oi dies without j\sue. or il anv hissndms 
heir through minoiin (iiniiot (idiivaie his shale, ihc* j)aiuh 
hissadais aic rt'spoiisible lot <ulti\.iting his land. 

li a khailvai s luai lor au\ leason (anioi (uliivaie his 
holding, he will not give it to anotlua khaikar : he will 
l>and it over to the hissadar and will alwavs write a ladavva. 

11 a khaikar oi hissadar goes aaav Ironi the village without 
having executed a ladawa hc‘ will still he iesj)*msil)le Tor the 
revenue ol liis share until the hissadars have arranged loi 
its ( ultiv arion. 

[\)) (loveinment will be inroinuul beloiehand v\hen an\ 
one proposes to start a new mill oi ic-st.art an old mill 
intending to lev v dues to the coin ground. 

(10) No tiauslei ol land will be made without the fact 
being notified to (»overnmenl. I bis will not ap[vl\ to the 
rase ol si nans. 

(11) Ml tlu' people ol the village ecjuallv will pa\ the* 
amount of anv line imposed on the* village. 

(12) V\'c will upon tlnough the patwaii the occurrence 
1)1 miucler, ihelt oi death ol an iieit less ]K*tson in the 
village. Lav\aris piopeitv v\ill be made over to the 
nialgu/ai of the village. 

(I.')) We will cairv out oitiers ugardiug jcpaiis lo toads. 

(I h W'e v\ill nevc-iobject to >up|)lv kuli baidaish. 

(T)) We will not sell the land ol the village- to ontsideis 
without the conscait ol all the cO'sharers. 

It will he sold to outsiders onJv il none ol the co-sharcrs 
agree to huv it. I he deed will he registc.aed and attested 
by th(‘ signaiuifs o( some of tlie villagers. 

(lb) The hissadars are al liberty to let their land to 
sirtans and to take it awav from them. 
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(17) 1£ it is discoveied at any time that any land oI any 
co-sharer has escaped measurement and assessment, the 
Government will be at liberty to measure and assess it. 

(18) We will pay Rs.i-10-9 per annum as thokdari dues 
through the patwari to Thokdar Kharag Singh. 

(19) There is no gtnith land in the village. 


Kxiniu 1 1) 


Mr. 


Goudge*s 


meinoyandu)}) of nillagc ntsiouis 

We, the undermentioned malguzars, hissadars, and khaikars 
oi mauza Raniliagh Cliaughanpata, patti (Ihhata, pargana Pahar 
Chliakhata, district Naini Tal, agree that the following rillage 
customs are correct: 


I^ro-omption. 


{< 1 ) n any one sells land without the consent of, or n iili- 
uui having cxmsidlcHl his lieiis and the 
other (CKshareis ot the village, th^ latter 
have the right of pre-emption. 

(/>) Ihmieasiued land (annot he cidtivatcnl without the 

. permission oi the District OHicer. The 

C ultivation oiuiiiiioa- ^ i u • j i i i 

Kurorl land person tvlio brings unmeasured land uf dcr 

< idti\atioii has a right to it (he., as aga ust 

othc') villagers). 

(c) The eddest scjn or neaifsi heir ot a maJguzar succeeds 

lo the malgu/ajship ii there is nothing 
inali'uzar**^^^ ^ spec ial against his ajipointmcnt ; otherwise 

a selection is made ireun among the oilier 

co-sharers ol ihe village. 

(d) The thokdai, Soban Singh, son oJ' Kishan Singh 

, . , . Mahara, gets irom the tahsil liis Rs.8 

'uuyitno^. pel cent. dues. Ihe hissadars collect 

uialikana from their khaikars. The 

jiadhan makes <x>]le( lions from gaoii sanjait khaikars, and 
alter paying tlu^ Govciiimeiit revenue divides the malikana 
among the co-sharers acconling to the cjuola of l eveiniepaid 
l)v each hissadar. 

(c) The irrigation channel slatts within the hoiuidaiy of 
Irrigation. village. 

(/) 'riie custom oi Saiitiya bant prevails. Sometimes 
. . r ^ fields, sometimes movable, are given by 

Division of property. r • o / 

^ ^ way ol jethoii. 

(g) There is no gunth or imiafi: the village* is khalsa. 

Cl until or muati. 
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(7?) Fuel and grass are brought from “ Kala Chauri” and 

^ , r “Mora” forests, and timber for houses and 

Fuel and fodder. • w i • i u r 

agrirultural purposes is brought frora 

“Gaulapdr,” “Kumalikot.” and “patiya“ forests. 

(i) Gaurhnr rights—Cattle are grazed from Kala Chauri to 
Patiya. 

(;) There is no village servani. The malguzar rrranges 
for bardaish. etc. 


(If) Nothing is giving to any temple. 

(I) There arc 8 or 10 mango trees; anyone ran take the 
fruit. 'Fliere is no sanjait item. 

(ni) I'liere aie eleven families ^vho supjjlx the usual kuli 
and baitlaish. 


Fxunni F. 

Iy. ('* o ?//h rarna ifi 'a 

\W\ (he malgu/ais, hissadars ol mau/a Ledlna, patii Chau- 
than, ])argana, l)liauiakoi, agree thaf we wdl j)ay fh)verinnent 
re\enue Rs.')2 land revenue for tiu* (irsi live years (from 1st 
]ulv, 1902 (o aOtli June, 1907) and in atcordanee with (iovern- 
inent saiufiou we will pay Rs.‘l8 (indiuling all (esses) per 
annum from 1st [ul\, 1907 to .‘lOth [une. 19:12, and until a 
new settlemein is made : Goveinment has rtvserved its right over 
minerals. 

We agree that we (he \ ilhigers without (he previous permission 
of the Disliict Offieei will not extend (ultivation hexond our 
measiucd land outside the deinatxaled diaks ol .... 

We shall (ut wood loi domestic use, not for sale, in accord- 
ame with the ordeis issued from lime to time by the District 
OflKCi. We shall graze our (attic a((ording to old (usloms. Tt 
is out dutv to supjjK kub* batdaish as agteed at the last settle* 
ment. 

\\V shall (arefulh pieserve all maiks (onn('<l(*d with tin* 
sttiA’cy ineasinement w ithin the village. 

(Notk —'J’ho i toms of revenue payment are conhi^rt'lly oattvod. Che 
demarcated (‘hake are not spoeified.) 

Kxiiibi I V 

Mr. P(Uixv\s memorandum of village mstoms, GarInonJ 

For village Knnti, palti Karondn Palla, pargana Ganga Salan, 
district Garhwal. 

(a) Pre-emption—Any hissadar wishing to sell his land 
mnst inform in the first place his kinsmen and near relatives 
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;iiul tliei! othet cfKsliareis ol Jiis viJI;ijL*c ol liis iiuention. 
If they do not buy tbo land !u* can sell it to otiicts,. If 
w ithout givin)L; inioi ination, as stated above, any hissadai 
s(*lls his lands the right ol pre-emption will ])e as lollows : 

(1) It the land is sold to any lesideni eo-sharei llun 
ilie neatest kinsman, within the lliitd genetation oi the 
\'C*ndo], will ha\(* a »'igln to pre-emption. 

(2) II the land is sold to a pet.M)n wlio is neither a 
kinsman not a neat relative ol tlie vendor not' is a resi¬ 
dent hissad;'n ol the village : tlien the nearest kinstnan, 
lip to the iliiid genetaiion ol tlie vendor in the hist 
plaie and alter Itiin a tesiiltan ptoptietoi ol ilu* village, 
will have a tight to pie-emption. 

{h) oj avrs/e Ifuids - W’asle lands other than 

ihos(‘ which weu‘ measured and given to the villagers, vi/. 
the waste lands wind adjoin or lie in the midst of the 
ciihivated lields, aie llu‘ piopertv ol Ciovernment. Wdien 
any mmu'asined land Is brougfu nndei (ultivation. i( is 
netessaiy to obtain the Distiiit Olfiter’s j)Ciinission to do so. 
II diltivalion is extended into nmneasnoHl land without 
the Distrid OfTKer's pet mission, nobody will have proprie- 
tai y right in it. 

(r) Appo'nHnu'nis of -The eklest issm* (male) 

of a malgn/ai is a apj)oinii‘d malgii/ar with the sanctioii of 
tlie Disti ii i OIIk ei. II the m;ilgn/ai has no son, tlien ins 
neatest kinsman oi xiative (male) is getierallv made 
m;ilgn/;'n wiiii the sanction ol tlu* Distiid OHuer: j)io- 
V ided he is in othet ways littial lor lh(‘ ])Ost. li there is 
no ^u( h man then anv other co-sharei (male) ol the village, 
whom the Distrid Olficei (onsideis lit. is apjiOinted mal- 
gu/ar. 

(fl) Mdlilunia, e.g. dur.s to ///oA'drow—Tltere is no thok- 
iJai in thill \illage. 

(r) special rustnfn.s o/ in , if ^orv—Thcrc is no gul 

in this village. 

(/) Customs (ibout put tit ion, loheilier bhui haul or sau- 
tiyu bant is obsini>cd and xohether jcihon is aUoxved-^^o 
jet lion is allowevl and bhai bant is customary in tliis village. 

(g) Whether the tuahal is revenue-jree or the revenue is 
assig)ted—This village is khaisa and the revenue goes to 
C^ovei nmeni. 

(//) Cusio.ni as to iitnber The people of the 

village bring luel from Semlya and Doha and timber for 
houses from the above places with the permission of the 
District OHicei. 
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(i) Ciislom as to ^vazuig llic piibiiue ot this \illage 
lies williin ihe l)()inulaiies ol Seniha ami Doha. 

(y) Paymeuis to village servants and their duties—lynndi 
is ihv j)aswaii ol this village, lie U)<)ks aiier the sanitation, 
riie x'illagers gi\e him tiali (otie nali of grain pei Jtonse- 
hokl) al the time of hanesl. 

(/i) l^nynicnis to fe?/iples, e/r.—Nothiiig from this village. 

(/) Division of miscell(ine(}us inconte from niills^ fruit- 
t)rcs. e/r.-—There are no mills and frnit-iiees in tlie village. 

(/«) The ninnbrr of piople in the village liable to fur¬ 
nish bardaish, and the nature of bardaish, al time oj seitle- 
Kx( Inding the malgn/ar, there are ten families liable 
t(j finnish cocjlies .nul l>avtiaish in this village and the\ 
Avill Inuiisli (oolies and bardaish acxonling to tnsloin. 

Rents \\ill be collected bom the khaikais 2\ clays beloic* and 
irom the sirtaiis 30 days before the revenue kisls fall due. 

The malgn/a] collec ts rent bom the khaikats and sit tans in 
the gaon sanjaii land and alter paying in the Go\ctnment 

At thc.‘ Ibrnicr settlcanc'ni in man) xillagC's (and measinc‘d in 
one ^illage was included by intikhab or khetabat in the pliant 
ol some Ollier ^'illage. At this settlement such lands have been 
sin Veyed in that \ illage Avheie they were mcasined at the Im inei 
sclllcinent. 

I he man avIio owned such lands Jias been lecotded as hissa- 
clar. Rut such liissadat, if he* be not otherwise a hissadar in 
the village, is not entitled to a shaie in the sanjaint lands of 
that village. Such hissadai w ill get a share in the sanjaii lands 
ol his o^vn \'illage. 


l.ist o/ shilnni hismdars 

1. Cihhaivaiiu and Lutha, sons ol Kamla, aie entitled to ecjual 
sliares and are enterc'd jointly. One lamih. 

Khailkars—DQhw, Kiru, Kandu, Moti were four brothers. 
Debids son is Ru]) Singh ; Kim’s son is jhagru . Kamlids sons 
are Sitalu, Gaju, Cbnieshu, and Kundu : Moil’s sons ate Slier 
Singh and Bahadur. Tliese all are entitled to four ecjual .shares. 
Four families. 

2. Jai Ram, Naiid Ram. Nam, and Bha j Ram were him 
brothers. Bhaj Ram’s sons are Gundaru, Phajitu, and Brahma. 
Shares are equal. Families are lour. Nancl Ram’s shaic is 
sejiarate and the other three are joint sharers. 
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Khaikais are l lianiia and Kaliiui, sons of Dhaimklu. Two 
families. 


X<>TJ3--•Jfn Hun i.s Al ihc last aoMlomotft Wf'ro 9, I f*. 

mills ol'padhanoltari land and Ho.0 8-9 was p«ifl ns padhanchari 

(liio-^* At tills ffottlemoxil th<‘ padhanoJiari land inoasurod I5Alalia. 


Exmr.ii C”. 

Settlement agreenieni of Mr. Pamus (Inrhzenl setHcninif 

VVe, the malgu/ais (u\ inali^n/.irs ol in.-ju/ii Kiniii, paLli Kai 
oikJu Pallii, pargana (ianea Salan. agree to pay tlu‘ 
following revenue. *e/z. Rs.2S |)ei annum, on condition of 
Goverinncnl sanction, from ist April. 1896 to alst March, 1916.* 
and thereafter till the next setllemem is made. 

We admit tliai the Stale has resoxed to itsell all tights in 
minerals. 

We admit that all unmeasured laud is the property of Govern- 
jnent ; atid that villagers can, only exercise the privileges of giaz 
ing and cutting wood (lot theii own use, hui not lor sale) 01 
extending cidtivatiun subject to smh limitations as the District 
Oflicer max from time to time iutpose. 

\\’'c admit that we ate hound to luiiiish bardaish in aceoid- 
ance xvilh the custom entered in llte meinoranclum of village 
customs, xvhich xve haxe atlestCHl. 

Wc ague to lake (are of and picseive all survey marks whi("li 
have been eicxted x\ii1nn our village houncla)ies. 

Jji ihe memcjiaiidum of x’illagc‘ (usioms for otn xillage xve 
agrc'cd to furuis.h cooties and haidaish as usual. We noxv with 
our will and xvilh (ioveinmeut sanction make an alteration in 
that clause and agree that instead of the usual bardaish xve will 
pay the haiiia’s dues at one* pic* 01 three' pics ]>er rupee of the 
(iovcaiimeut revenue and continue to IcuuislA cuedies. 

♦This wafi .-ubsoqueiitlx n\(<.Mide<t (o'Ust MrUeb. Ihifi. .Suppk‘inonlary 
ii'groeriion 1 taken uiuior G. O, no. 1 J 42 /X- -liq7-B., eluted the 10th May, 

1 h 08 . 
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CHAPT ER II 

Till IllSSADARs OR RROPRil lAR^ IU)I)A 

(1) The village pruprictnry body 

We have seen in ilic historical skeu.li quoted from Mr. Pauw 
how the jnopeiietary ov hissadari right 
originated in Kuntaiin. 

Pm brieily, the holders ol this right derived their title either 
(J) Iron] being found as the actual original ciiltivat(jrs of the soil, 
or (2) iVoni gjants of \illages niiide fj\ej tin* heads f>f the culti¬ 
vators in pre-Jhitisii times, or (-1) by usurpation of the rights of, 
and an assunqnion ol proprietary title over the lieads of, the 
poorer and more ignorant classes of cultivators in the primitive 
pciioil of British rule, fn more reteiU times the clearing and 
cultivation oi waste, forest land and iiaNahad grants have been 
means of accjuiiing projnieiai) ligln, and of course new proprie¬ 
tors Irave iir [ilaces olitained riglits bv pm chase. 

(2) ]'(iri()Hs types oj proprielary bodies 

In lire most common t\pe ol \illagc, liowcver, wc still find a 
propi'ic'iarv liody rejneseming tire original corrrnrurrily of culti¬ 
vator ^ arrcl tiius ofteir ail of orre caste' and more or less inter¬ 
related. dhc tillage is paiceiled out iirto small holdings (ex- 
jrressed in areas arrcl nut irr fractic^ns^. fn such villages the 
settlement is ])iactically a “rai\atwari” one, as IVfr. Traill first 
icarraikc\l. In lire.' oiher classes ol villages we have something 
which in origin ic'sembies, to some' extent, the jrlains /ainindari, 
irr the course ol time, lunvcvei, jiiari) of the grantee or iistirjring 
families Ira\e become' by multiplication jrroprietary bodies of 
Irissadars mucli tc'sembling tlrose of the loiorer- class, only differ¬ 
ing lioin them in having much of tliecir land and sometimes 
entire' villages held Iry khaikars wiio represent the original culti¬ 
vators. 

I here is thus \ca\ little “/amiirdaii” in the.plairr sense of the 
term : the ter ins “jraltichna" and ‘'bliaiyachar a” arc also unknown 
in th(' hills and tire classification ol ptojnietois imclet these heads 
or tbc'ir snl)-cli\'isions would be cmly confuswig. 

Ml. Batten in his Kumaiin settlement iepc.)rt, [)aragiaj>hs 20 
and 21, clisenssccl this point and gave a comparison of the hill 
propiieiaiy inieresis with tJic paitidari and zamindari of the 
plains, remarking that the application of tlicse classifications to 
Knmamr would be unnecessary and even mischrewons, 

fn practice all pio23iictois, qua proprietors, are known simply 
as hissadai s, wliatcvcr form their })rof)rieiorsliip may take. 
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Putlin!^ iijjiclc, however, the ^c^\ (nscs where a single ])iopi ietor 
owns a village and where accordingly (juesiions about the inter¬ 
relation of the .pioprietary body do not arise Ave niay first take for 
considciaiion the prominent features of the jnoprietaiy body as 
it exists in the great majoritv of villages. 

Kaeh village forms (witli its lagas, il it has an\) a stpa- 
'tJu' TiuriDMl typo of tit^e inahal : il is held nndei a separate 
Vi lingo pro priotiiiy. je\enue engagement. This holds good 
lor all villages in die hills, however owned, tlie only exception, 
1 belicw, being pargana Askot, wlndi is licit! by the Rajwai of 
Askot on one single engagement. Ail the proprietois of tlie 
village are jointly and severally lialile for the land icvemic 
assessed on the wliole \'illage. Pet fee t partition is altogether 
unknown in tlie hills and we Jiave a village proprietary system 
resemhling in the commonesi cases either pure pattidari or 
iiiijicrleet pattidai i. 


Out ol the ])ioi)i ieiarx both (the j)an(Ii hissadaran) one or 
mote patllians or nialgiizais are aj)|X)intetl ; thcie is nsnalh 
only one, but 'where a village is di\itlcd into two Jiostile (Ians 
or 'where other spetiai reasons exist lor the apjxjinrment ol two 
or more padhans, iliere may be more tlian one. 7'he ])atlhan 
Colletts tilt* land itweniie from tlie to-sliai eis, and Asherc (here 
are nvo padlians the \arious tosharers are apjioriioiu^tl beiwtcn 
them at the time of the trealion ol a second patlhanslii]). Such 
a tlivision ol the padhaiiship, however, docs not operate 
as a ]>aiiiiion ol a mahal or ielit‘\e any (.)f tin* co 
sharers of ilitii joint liability in respect of the Avholc* village* 
as a rcAemu* unit. I he jiadhan iniisi he a hissadar of the 
village of which lie is jjadhan. lli.s general ])osiii(>n and duties 
are described in a later chapiei. 

The retoitls, in width the }>iopricltiry and other interests are 
entered, ha\e been described in the last thapter. 

The shales of the \arious Jiissadais .are not, in tlie common 
type, ft actional portions of the whole village w ithout a division 
of s]>c( ifit; lands ; suth fi at tional shares are only found in a few^^ 
villages, usinillv iliose held by a single family. 


In the ordinarv 


<Uioii Ranjuit. 


various recorded 
part of 


village the shares ol the 
hissatlars in all or the 
the village land are separately held anti 
retordetl under a system of iiii|>erlect jKirtition ; there is usually 
some jointly held coniinon land (gaon s(nijaii ), (J refer of course 
to me.asured land tlie actua'l jiropcrty of the hissadars and not 
to inimeasured Government land, Avhich is in sense ‘Voiimion'' 
land of the village.) Where tliere is such common lantl Arhicli 
has not yet been jiartitioned, it is usually OAvned by the whole 
body of hissadars in proportion to the amount of their separate 
shares. 
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Thus in a very sninlJ village we might have the lane! owned 
thus: 


Hissadar 


r 

Gaon siinjn .t 

137/i’0 

C3/20 


Area 


SOnal'a (separate bold. 

ing spec fio fields). 
/>6 Tialis .. 


KevoiiUe 


Ks. (i. p. 


5 0 0 

4 0 d 


24 nalis 


I 4 0' 


^40 nalia.. 

J 


Total rovoniio 


2 0 0 


12 4 0 

(For all of which A, H 
and V aro all ulti¬ 
mately liaoie.) 


Anv liissachu (an have his projjonionale share oi the gaort 
sanjnii separated off by iin])erfert partition, and when this 
done ilie remainder of the land (xa'-es to be slriclly saniait 

and remains sanjait of certain specific liissadars only. The 
portions ])artitioned off become amai<»amated tvith the already 
exist ini’ separate sfiares of their owners. The mana.<»emenl and 
j)artition of goo)! sanjait and specific (jneslions rei^ardini; it are 
dealt with in a separate section later on. 


I’licie is also the common case of a joint family holding its 
, iiiial unpariitioned. A number of hio- 

Soikmi liissndars ^ i i i 

thers or an uncle and nephew, or two or 
more similar relatives very commonly own an undivided share 
which is recorded in the name of tlic eldest lirolher or the head 
of ilie family only , the other joint co-sharers are knowm as 
shiJnni hissadars with him. Their names may or may not be 
recorded in the remarks column of the settlement muntakhib. 
(The entry of all names by mutation or a report for such entry 
is not compulsory as a preliminary condition for the appearance 
of a party in the revenue courts of Kumaun.) In other case 
all the names of the joint family members are entered in the 
records, but the share remains recorded as joint. In the case 
of joint family holdings the actual land of the share is often 
Iteld and cultivated separately by the separate members of the 
family under a private partition or division. 
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Any member can get his land and share formally separated 
off and recorded separately by applying to the courts for parti¬ 
tion. 

Special questions regarding joint holdings and their parti¬ 
tion will be found discussed in separate paragraphs later on. 

We thus have, as a standard type, a community of i)etty 
•cultivating proprietors, eacli with lull proprietary right over liis 
own specific share and his fractional share in common land, 
ai\d only united by a common liability for land revenue. 

Two types of village proprietary bodies other than that des- 
, Cl ibed above may be mentioned (i) those 

tier typeso vi ages. wholc village is held in com¬ 

mon by a number of hissadars without any division of specific 
lands, their shares being expressed either (a) as fractions or 
as units of a convenient total or (c) in areas representing 
shares. 


For inst inee 

H ssadars 

Measured 
Innd c»f 
village 

Roven-e 






Ks. a. p. 

8anj.iit of.. 

ic 

.. 4 
• ■ i 
.. i 

1 

^400 nails. . 

20 0 0 



Total 

400 nalit 




r 

1 

1 

A 4 shares .. 
H2 „ .. 

0 2 


] 

I 


{b) Sanjait of., 

1 

1 

D 1 share . . 
El „ 

FI „ .. 

G 1 „ 


j ,400 nalis.. 

j i 

20 0 0 



Tot.l 

12 shares 

I 



/.c., (I) A, (2) B and (3) D, K, F and (; 
represent three original equal shares 


For instance 

Hissadats 

Measured 
land of 
village 

1 

Revenue 


r A 30 nalis .. 


Rs. a. p. 

(c) Sanjait of . . 

^ B40 „ 

W60 nalis.. 

10 0 0 


L C4'> „ 

J 



Total .. I60nalip. 

1 1 
1 

■ 







( 35 ) 


(ii) Villages where the cp^uxipn land has beein .,jp(artitioned 
up and thej^hole of the land is held in separated shares. Each 
of these types represents one portion of tlie mixed village which, 
as described above, contains both sanjait land and also separate 
holdings. 

Villages of type (i) are constantly being broken up by imper¬ 
fect partition, as the sharers find it more convenient to have 
specific separate lands in place of an intangible share with its 
restrictions and tendency to give rise to friction. 

T he hybrid form where some individuals have got their share 
of the common land partitioned off, w^hile a considerable num¬ 
ber of separate hissadars still hold the balance of the sanjait 
land in common, does not call for any separate remark. The 
types change with ]3artiiion and fresh areas of gaon sanjait may 
come into existence from lapsed shares. 

(.S) Laj)S('d holdings 

A co-sharer scmietimes, though very rarely, abandons his land, 
or he may die leaving no heir. In such cases the remaining 
proprietors succeed to the lapsed share (sec Pauw, page "13). The 
padhan on behalf of the hissadars usually arranges for its culti¬ 
vation, as in the case of ordinary gaon sayijait land, until it is 
partitioned. 

This succession of the remaining hissadars is in accordance 
with Kumaun custom and is the logical consequence of joint 
village liabilitv for the revenue, since Ciiovernment settles the 
village measured area as a whole w’ith the proprietors as a jointly 
liable community and any portion of the village land so settled 
for is, so far as Government is concerned, merely fractional share 
of the village property and the villagers are entitled to deal with 
in inter sr without rcierencc to Government, subject to the ]>ay- 
ment (d the levenue. The (iistom was recogni/ed by Sir Henry 
Ramsay in Bach Ram versus Chanar Singh and others of Sunsari, 
Chauthaii (order of (ith October, 1874) and by Mr. D. T. Roberts 
Commissioner, in Tila, appellant-defendan* versus Bhagwat 
Singh, etc. plaintiffs-rcs])ondents, mauza Mohamari, Kaklason, 
on lith Ma), 1892. 

Cases, how’ever, have occurred, I am informed, where such 
shares have been resumed on behalf of Government and sold 
by the Deputy Commissioner. I have not been able to find any 
specific instances of this, and such a practice is certainly opposed 
to ciistcjra and encjin'ty. The cjuotations which are made by 
Mr, Pauw from Mr. Traill and from the settlement agreement 
confirm the view taken and the rulings quoted above. 

(4) Value of hissadari right 

Mention has been made of average rates of mesne profits in the 
introductory chapter, since this is a question affecting proprietors 
and tenants alike. The market value of the hissadari right 
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requires notice under the present section. No very definite 
standard can be laid down, as the pike of land is steadily rising 
in the hills and varies very largely in different parts, according 
to the cjuality of the soil, the pressure of population and the 
proportion of the available area which has been brought under 
cultivation, the varying value which the people of different 
tracts attach to their cultivation, the elevation and climate and 
other factors. 

Mr.Pauw (page 64) gives a table showing the number of years 
“purchase” oi the revenue obtained at sales by order of the court 
and by private transfer during a series of 24 years up to 1895. 
The average price conies out in the case of sales by order of court 
to Rs..^O pel Re.l of revenue assessed, and in the case of private 
transfers to Rs.52 per Re.l of revenue. 

41)is table, however, is unsatisfactory in that it does not dis¬ 
tinguish between sales of khudkasht hissadari land and sales cyf 
the hissadari right over land held by khaikars. Jt is also dis¬ 
counted for use in the present day by the further rise in the 
price of land which has taken place since 1895. During the 
period to which the table refers the quin(|uennial average for 
private transfers rose from Rs.lG per rupee of revenue for 1871 — 
76 to Rs.66 tor the period 1891—95. Mr. Pau^v also remarks on 
the tendency to overstate the actual price in private sales with a 
view to defeat claims for pre-emption. There is no doubt such 
a tendency, but in comparing the rates for private sales with those 
of sales by order of court and in discussing the reasons for the 
difference he has not made allowance for the dislike of people 
to purchase land at a court-sale ; the purchaser at such sale is 
often, in an invidious position in a village and has much difficulty 
in obtaining his proper rights. Artificial prices again are often 
obtained at sudh sales by the decree-holder buying the property 
for the amount of his decree, though this may be above the real 
value of the land. 

Mr. Goudge has not given any similar table of prices for 
Almora ; he remarks, however, on the high prices prevailing and 
the material increase in the value of land (page 16), and has 
given some statistics on the subject in the pargana r^eports, and 
a note of prices in Naini Tab In Naini Tal the average price 
per nali only rose from Rs.3-8-11 in the decade following Mr. 
Beckett’s settlement to Rs.4-12-1 in. the decade preceding Mr. 
Goudge’s settlement, while in Almora the pargana rates show a 
vastly gieater increase. 

Taking a few at random, I find the corresponding rates are 
for Kali Kuniaiin pargana Re.1-6-7 and Rs.4-2-11 ; for Danpur 
about Re.l-H-9 and Rs. 64-0, and for Pali Panchaun about 
Re. 1-15-9 and Rs.5-4-0. For practical purposes, however, a more 
definite and easily applicable standard is necessary. The above 
mentioned rates are for all kinds of land mixed up together and 
are already tending to fall below the rising standard of value. 
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In Almora I found that a generally accepted fair average price 
lor khudkasht hissadari was Rs.l00 for land paying Re.l revenue; 
this is a lair standard for ordinary village land. Good irrigated 
land will often fetch a higher rate, while land in the remoter parts 
especially when of rather poor quality, will often sell at a consi¬ 
derably lower rate. The market value of the land thus varies 
more widely than the revenue rates for the different qualities. 

Disiegarding abnormal rates, such as obtain near Almora town 
or in some exceptionally rich valleys the Someswar valley for 
instance, it may be said that average rates for area in ordinarily 
well-cultivated tracts will be found to be about Rs.b a nali for 
good dry land, Rs.l2 to Rs.20 for irrigated land, and Rs..S or Rs.4 
for inferior land. In some cases irrigated land brings as much 
as Rs.25 a nali or even more, and inferior land may sell for Rs.2 a 
nali. (wliarharn land (garden plots adioining the village site) 
which is usually dry brings about as much as irrigated land. 

The above rates are based on a fairly wide experience of pri¬ 
vate transfers in Almora. In Garhwal the rates run perhaps 
rather lower on the average, though in the better tracts thev are 
quite as high. 

These rates ])cr nali will be found to corres|:»f)nd roughly tvith 
ilie revenue rates of Rs.lOO per Re.l of revenue, and arc thus 
higher for Garhwal than Mr. Pauw’s rates. 

In the case of khaikari land all that the hissadar can sell is his 
right as proprietoi' to rcceite a percentage 

Hissadari right in revenue as ynalihana, ^cith a possi- 

khaikari land. , , r i i i i 

ble prospect of the land reverting to khud¬ 
kasht in the absence of direct heirs to the khaikar. 

This means that all the hissadar receives is 25 ])er cent, in 
yMmora and Naini Tal and 20 per cent, in Garhwal upon the 
revenue, plus certain small customary dues which are unauthoriz¬ 
ed, but are collected in practice. [A few exceptional villages 
pay malikana at other rates varying from 10 per cent, to 100 per 
cent.] The hissadar thus normally only gets an income of about 
Re.0-4-0 a year on Re.l revenue-paying land held by khaikar. 

In the old days w^hen land was plentiful and cheap and tenants 
ur lal:)ourers harder to get, this was not to be despised, but nowa¬ 
days the difference in value between such land and khudkasht 
l.^nd has widened immensely. 

^Still it is much better to be the proprietor of land held by a 
khaikar than not to have the land at all, and the market price 
•of the hissadari right in such land is much higher than its 
pecuniary return would justify : it may be taken at from one- 
t!\ird to one-half of the price of khudkasht land. 

[On this showing the premium paid by a tenant for a khaikari 
lease should be from half to two-thirds of the hissadari khudkasht 
]wice of the land; hut it is usually lower, the reason being that a 
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hissadar generally only creates new khaikari right when he has 
more land than he can manage and so leases to a khaikar outlying 
land which is of little value to him, but which he does not want 
to sell; he probably cannot get a satisfactory sirtan for it or 
wants to keep an old tenant and is tempted by the substantial 
premium he gets.T 

ft may be noteo here that as a rule, in the absence of any 
express condition to the contrary, a sale 
Sa os of beuap exten- j^y qJ }^ig hissadari land includes 

the handing over to the purchaser of any 
extensions of cultivation into unmeasured land which the vendor 
may have made in continuation of the measured land sold. He 
cannot, legally speaViug, sell such laud as it is Government pro* 
perty ; but he hands over ]>ossession and such rights over it as he 
himself possessed. This is usually specified in the comprehensive 
term of the sale-deed. This fact further complicates any attempt 
to fix a standard of value for hissadari land, since by the time 
w’hen a revision of settlement approaches most hissadars have 
added considerablv to their measured land by unmeasured exten¬ 
sions and a recorded share of 40 nalis may represent a total area 
of 60 or 70 nalis which the ])urchaser actually gets. What the 
icsult would be if a hissadar sold his entire share in a village to 
a j)iUThaser, but reserved to himself his extensions of cultivation 
in unmeasured land, is a hypothetical question that has never 
been decided yet. He would be no longer a hissadar of the 
village paying any revenue in it, but would be holding revenue- 
free (as a proprietor) land which he had under the usual custom 
brought into cultivation as a proprietor. The only case bearing 
on the point appears to be one where a mortgagee in ossession 
extended the cultivation of the mortgaged land into adjoining 
lujiiieasiircd land and was recorded as hissadar of this unmeasured 
land at settlement. Tn this case, however, the mortgagee was 
himsell also a hissadar of the village, ft w\as held that his entry 
as proprietor was correct (Jai Kislian and other 7 >n\sys Kirpal 
Dat of Dania), Rangor by Davis as Commissioner on 3rd 
February, 1903, 

(5) Specific questions regarding the hissadari right 

So far, the proprietary body in general and its composition 
have been described and the value of the hissadari right dis¬ 
cussed. It now^ remains to (X)nsider specific questions of customs 
1 elating to proprietorship in land which are peculiar to Kumaiin. 

In many branches of the subjects, of course, questions of rights 
in immovable property in Kumaun, as elsewhere, are to be decid¬ 
ed by the ordinary substantive Civil law as in force in Kumaun 
or according to the usual Hindu or Muhammadan law, as the case 
may be. It is not proposed to discuss in this Manual any ques¬ 
tions regarding land which come under ordinary laws, such as the 
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Transfer of Pk«jpcrty Act, the Specific Relief Act, the Contract Act 
and the like, nor yet the standard rules of Hindu (Mitakshara) or 
Muhammadan law. Reference will thus be made only to the 
customs peculiar to Kumaun, where they difier liom those j)ie- 
vailing elsewhere : and in all cases not mentioned in the Manual 
it is to be assumed that the ordinary law prevails. 

The undivided village land is usually manrigcd by tlie 

^ .1 inalguzar or ]:jadhan on Ix'hall ol the panch 

Gaon.anja,i ,.nd. hissadars. 'I'licorciically, all the hissadars 
should profit by it {noportionatcly to the extent of their shares 
either by holdng a j:)ortion of the land or by icceiving a share 
of the profits to go towards paving their shaves of tlie revenue 
assessed on it (if any) and perhaps a little more. Ca)in])are 
Messrs. Pauw and Gondge’s memoranda of village <n‘,toms 
given above. In j)ra( tiee, Iiowever, there are vai jous me:hods 
of holding or managing such land. In some cises ihe hissadars 
themselves (ultivate it in fairly jnoportionate shares by nuiUial 
consent and pav the proportion of the revenue due from them 
according to the amount of their recorded shares. In fither cases, 
where forest and waste land is scarce, the ^aon satijaif is left 
uncultivated and preserved for jiastnre, the hissadais paving the 
revenue as above. 


In other cases again tlie inalguzar lets the land fo sir.ans and 
collects the rents, from which he jiays the rc\eniie due on tlie 
land. If there be any surplus he sometimes dividt*s it among tlie 
hissadars ; but often, if he is a powerful inalguzar, he kccjis the 
surplus himself. 

Ill Garhtval it is a not uncommon practice, 'tvhere the gnon 
sanjait is let out to tenants, for the rents to be kept by the mal- 
guzar as a fund to meet the common village expenses, the 
hissadars paying the revenue on the land 'without receiving any 
direct return from it. 

In some ^'ilIages such land or a part of it is given rentfree to 
the village doms, who work for the hissadars in various ways, 
while sometimes, where it is let out to tenants, the rents are 
devoted to common religious worship on behalf of the village. 
There is thus no recognised general rule which can be set up as 
the normal method of managing gcion sanjait: all that can be said 
is that eac^h village foIlow^s such custom at is approved by the 
hissadars in general : the management is a matter of mutual 
agre^ement. If any co-sharer is dissatisfied with the share of gaon 
sanjait that he holds or with the existing method of managing 
it, it is open to him to apply for partition of his proportionate 
share and he can get it separated off, though things may be made 
unpleasant for him if the other hissadars do not approve of the 
gaon mnjait land being broken up. If some one or more hissa¬ 
dars get their shares thus partitioned, off, the land left sanjait 
of the remaining hissadars is no longer strictly *'gaon sanjait'*, 



( 40 ) 


but it continues practically as such, the only difference being that 
some of the village hissadars no longer have any rights in or 
(immediate) liabilites in respect of it. It practically disap|)eais, 
as gaon sanjait, when only a small portion of the hissadars con¬ 
tinue to hold a small remainder of it jointly. 

The management and partition of such land naturally gives 
rise to a good many disputes of various kinds, but there are 
singularly few rulings to be found relating to it. 

Specific areas of gaon sanjait like other undivided property 
cannot be alienated except with the consent of all the proi)rietors 
nor can the malguzar or any Iraction of the hissadars create khai- 
kari right in any specific portion of the undivided land except 
v.ith the consent of and on behalf of all the co-sharers (see Durga 
and others, appellants-defendants, of Pokharisain, ])atti Sabli 
Garhwal versus Jai Singh and Lachhman Singh, decided on 
22nd August, 1892, by Mr. D. T Roberts). If any act ])rejudi- 
cial to the common right is done by the malgu/ar or any hissa¬ 
dars, the remaining hissadars have their remedy by suit. Such 
instances occasionally occur, and, I have recently tried an appeal 
where the padhan had begun to hui-d himself a cowshed on one 
of the waste gaon sanjait fields kept for pasture against the 
WMshes of all of the other hissadars. He had to stop. 

(6) Partition of gaoji sanjait 

The interest of the individual hissadars in gaon sanjait are 
usually proportionate to the revenue payable on their separate 
shares, and the common land is thus normally partitioned on this 
basis, known as ‘‘rakm sharah”. In some villages, hotvever, the 
eustom of “mavafi bant” (division according to families, niao) 
pievails ; in such cases every fainilv holding a share in the village 
is entitled to an equal share in the sanjait land. The custom, 
where it exists, will generally be found recorded in the village 
memorandum of customs ; sometimes the land will be found in 
the settlement measurement records entered as ''gaon sanjait 
mavari banV\ 

• Where there is no such record to be found in the village 
papers there is a strong presumption against the existence of the 
custom, which is an unusual one. Where it does exist care nor 
be taken in making a partition to ascertain which of the existing 
shares represents the original ‘‘families” in question, since if is 
not to be assumed that each share now recorded entitles the 
bolder to a “family” share in the sanjait. An original “family” 
may now be represented by several brother or cousins holding 
separate shares; or one member of a family may have sold his 
share to an outsider who has got his purchased land partitioned 
off; in this case in the absence of any specific provisions to the 
contrary in the sale-deed the purchaser and the members of the 
original family would get one family share between them. An 
instance of the recorded custom of mavari bant being enforced 
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against the wishes of most of the parties to the case may be 
found in Dalip Singh and others versus Ram Singh and others 
of Tanda, Borarau, decided by Mr. Giles as officiating Com¬ 
missioner on the 31st August, 1891. This, however, referred 
to the gaon sanjait land of the khaikars in a village held entirely 
by khaikars. In partitioning the gaon sajjjait when the hissa- 
dars are already in cultivating possession by mutual consent, 
existing possession is maintained as far as possible, but of course 
the mere fact that a hissadar has none or very little of the land 
in the possession does not affect his right to get his full propor¬ 
tionate share at the expense of the possession of others. 1 should 
not mention this had I not seen a case in which certain hissadars 
were given a decree by the first court for exclusive title in a speci¬ 
fic block of the sanjait land against a co-sharer who had been 
holding none of the land in that block, simply on the ground that 
they had been in .possession in that block and he had not. 

Tdiis refers to the ordinary gaon sanjait of old cultivation 
and assessed to revenue. 

There is, however, a ruling of Mr. D. T. Roberts referring 
to somewhat diflerent and unusual circunrstances which is worth 
c]uoting. Certain land in mau/a Mason, Garhwal, was measured 
at settlement as sanjait of four co-sharers, though it was un¬ 
cultivated waste, and no revenue was assessed on it (it was parat 
haJnk). Subsecjuently three of the four hissadars broke ii]) the 
land and reclaimed it ; they improved and cultivated it for ^ 
long time (more than 12 years) and then the heir of the femrth 
co-sharer, who had never taken any action with regard to it since 
the settlement, stepped in and claimed one-fourth of it. It was 
held that he had lost all claim to it (Swam and Jai Ram -i'crsns 
Bhawani, decision of the 7th October, 1892). 

Where the gaon sanjait is left waste for pasture or for any 
Cither reason and some hissadars wish to cultivate a portion of 
it, but all the hissadars are not agreeable, the former party 
must apply for partition ; they cannot coerce tlie other party 
even if they have a majority on their side, since all such dealing 
with the sanjait and must be mutual consent. See Mr. Beckett’s 
settlement agreement, of which a tvpical specimen is appended 
to the preceding chapter. (See also the Board’s order in the 
case of Jasodhar and others of Ghaneli, Tala Svunara, Almora 
versus Kamli and others, dated the 13th July, 1891, where the 
above principle is clearly laid down.) This point is sometimes 
misunderstood I have seen a case tvhere some co sharers had 
Cjuite correctly been given a civil court decree to restrain certain 
others from breaking up and cultivating a certain area of waste 
sanjait land against the will of the plaintiflFs. Subsequently, 
however, when the defendant party applied for ])artition of their 
si .ire of the gaon sanjait, this area was excluded from |:)artirion 
?! together on the ground that its cultivation had been prohibited 
by the previous decree and it must, therefore, remain common 
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jjyast§. This was wrong ; the dissenting party could only claim 
*tb keep as common waste such land as should remain their 
sanjait after partition of the shares of the other party. 

(7) Joint holdings 

The joint holdings of several hissadars, usually brothers or 
near relatives, are the cause of much 
1 mi issa ars. trouble and many disputes in ’be hills 
owing to the common habit of having the entire holding lecoid- 
ed in the name of the head of the family alone and to the 
extremely casual habits of the people with regard to mutations and 
to the proper recording of transfers of interests. They are also 
very slow to get pro])er partitions made when they are needed 
until driven to it by cjuarrels or by sheer necessity, rhey are 
resorting to partition with increasing frequency nowadays, as the 
increase of population and (ultivation prcKkices greater un¬ 
wieldiness in joint holdings, while greater intelligence and educa¬ 
tion on the part of the people impresses on them the advantages 
of a proper division of property. TItere is also a tendency to¬ 
wards the disruption of the joint family, and the greater pre¬ 
valence of litigation leads to an increase in the numlier of 
partitions. 

Mr. Pauw has the following remarks on joint holdings and 
shikmi hissadars: 


“According to the Mitakshara, wliich is siijiposcd to regulate 
customs connected with Hindu law in Garhwal. the whole estate 
is liable for debts incurred by the manager of the undivided jf^int 
family, while each of the members, having only an undivided 
share ot the whole and not full pro]>rictary rights over any part, 
is unable to alienate his portion of tlic inheritance (Afayne’s 
Hindu Law, section ;127). The only remedy against this lay in 
partition. But in the hills the shikmi hissadar has always been 
permitted to exercise full proprietary rights over his nominal 
share of the inheritance and to claim that his portion shall not 
be held responsible for debts due from the manager unless he 
is specifically mentioned as liable in the decree. A fraudulent 
use is frequently made of this power, particularly in the case 
of private sales“ (page 48). 

Where all the shikmi hissadars are resident and in possession, 
it is usual for the land to be divided by a private arrangement 
into shares made up of specific plots, and it is common for one 
hissadar to sell not merely his share, hut specific fields out of the 
undivided estate. This is a fruitful source of litigation, as is 
only natural. In former days in such cases it was customary 
for the courts to make a vort of irregular partition in the execu¬ 
tion proceedings, when the purchaser sued for possession of his 
share, by drawing up a fend or list for the purchaser and another 
for the remaining original hissadars. This w^as not merely a 
formal proceeding for giving possession, but was regarded as an 
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actual separa'itiK*. of the land and as conveying exclusive rights 
in the portions allotted (cf. Chandri of Machyalgaon, patti 
Painon versus Kalainu and Sheo Dat, which came before Mr, 
D. T. Roberts, Commissioner, in Revenue appeal no. 7, decided 
cn 28th April, 1893). 

Strictly speaking a vendor of a share in a joint holding can¬ 
not convey any right to specify lands ; but when tlie joint hold¬ 
ing has been held in sej^arate possession by a private arrange¬ 
ment, the piuxhaser is entitled to be given possession of the fields 
so held by the vendor, though he cannot claim exclusive title in 
them. If either party is not satisfied with this arrangement, 
their remedy lies in a regular application for partition, when the 
facts of the previous possession will be considered so far as is 
feasible in making an equitable division. When, as often hap¬ 
pens, one or two members of a joint family stay at home and 
cultivate the land, while other co-sharers go out into the ^vorld 
in service or other occupations, the whole land remains joint. 
The absent co-sharers would not ordinarily lose any of their 
rights in the estate, though the Board in Badri Dat versus Purn- 
nand of Naya Sangroli, Salam, Almora (order of l lrh July, 
1887), held tliat when one hissadar had been altogether out of 
possession of any portion of the estate for many years even 
though he might have paid his cjiiota of revenue, the revenue 
court was justified in rejecting his application for partition. 
(Ojtoere : he should he referred to a civil suit to establish his 
title). 

With the exception noted by ^fr. Pauw, the questions arising 
om of joini holdings arc referable to the ordinary rules of Mituk- 
shoia law. 

The common omission in the records in Knmaun to specify 
b\ name all the shikmi co-sharers in hissadari holdings must 
not he ovcvlooked, as the ])resumption is in favour of each mem- 
l>ci of a fnmilv Iiaviiig his normal share in the ancestral land 
whether he or his ])redeccssors are named in the records or tiot. 

A typical instance of the confusion of joint holdings tvhirh 
recently came to notice in an old file may be quoted. A large 
holding had stood in llie name of A for manv ^cars ; on a dispute 
regarding it being taken into court it appeared that the existing 
owners ccmiprised one of A\s sons, a brother of A\% couple of 
nephews and some grandchildren, while somehow or other a 
relative wlio had no title to any part of the estate by inheritance 
had got hold of some of the land and on the strength of this had 
sold a considerable ]:)ortion of the estate to an outsider. It is 
always necessary, as this case shows, to enquire into the actual 
interests in joint holdings when disputes arise, as a shikmi hissa- 
iar often sells or tries to sell an area of land in excess of his real 
sliare, and with the solne^vha^ confused settlement records this 
often leads to mistaken entries in mutation. In a recent case 
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live hissadars jointly owned some 250 nalis ; one of them sold 70 
nalis to an outsider and the settlement records after a mutation 
/gave the result that four men held 50 nalis each and the fifth 70 
nalis out of a total of 250 nalis ! 

Partition of joint hold- A few remarks on this sub jec t may be 
ings. added to the above note. 

The holdings of khaikars cannot be divided among hissadars 
when the latter are partitioning their joint estate. 

Rule 9 of the Kumaun Sujiplemenlary Partition Rules of 
1900 prescril3es the procedure to be followed with regard to land 
held by khaikars. The point was discussed fully by Mr. Hamb¬ 
lin, Commissioner, in Parbin Singh and Daulat Singh of Khar- 
gaon Bichhla Chaukot -ifersns Ratan Singh and Lachhtnn Singh 
(order of 9th December, 1901). 

The former custom was to divide up the khaikars according 
to their rent wnthout regard to the limitation laid down in rule 
9. (I’hus hissadars A, R, C, D and E jointly had four khaikars 
W, X, Y and Z paying Rs.5 rent each, W would be allotted so 
far as the hisvsadari interest was concerned fourth-fifths to A and 
one-fifth to B. X would be allotted three-fifths to B and tw^o-fifths 
to C, and so on.) 

Askot is an impartible taluka (Lala Ranjit Singh ifcrsns Raj- 

^ ’^var Pushkar Pal, decided by ^^r. D. T. 

^ * Roberts, Ciommissioner, on 11 th August, 

1892). This appears to be the only impartible estate in 
Kumaun. (A thokdarship is not an estate, but an office ; see 
section on thokdars.) 

Primogeniture, which is a cognate custom, may be alluded to 
. . here : it has, as stated by Mr Painv, been 

rimogenitvire. claimed by a family in Idwalsynn, and 

more recently w^as asserted in the case of a muafi estate in Kan- 
dars)un ; the claim failed in both instances and I have found no 
case of its being established in Kumaun. 

Unmeasured extensions of cultivation cannot be dealt with 
by a court in partition, since such benap 
Ptwtition, immeaswred j^nd is legally the property of Govern- 
^ * ment, until it has been assessed to revenue 

and a settlement made for it; there are, moreover, no records- 
of-rights and measurement for such lands. I mention this as I 
have seen a case in which a court in addition to partitioning the 
recorded holding of the parties, drew up similar lists purporting 
to partition some unmeasured land w^hich they had jointly 
broken up and cultivated, and which the partition amin had 
surveyed. It is, however, uncommon to find jointly held exten¬ 
sions of cultivation into unmeasured land; they are usually made 
by one man on his own account, A properly sanctioned nayabad 
grant, made jointly to two or more persons, could, however, no 
-doubt be parti lioned in the usual way. 
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(8) Pre-emption 

The Kuniaun custom ol pre-emption is a constant source ol" 
litigation and has produced a great number of rulings, not ahvays^. 
consistent, regarding its own peculiar rules. The origin, as Mr. 
Pauw remarks, is uncertain ; but it has only been crystallised by 
definite rulings into a fixed formula in moclern times, as the old 
cases quoted l)y Mr. Pauw indicate. 

In questions distinct from the local peculiarities, which deter¬ 
mine who may claim to pre-empt and in what circumstances, the 
ordinary rules of law ap]:)Iy and the rulings of the vat ious High 
C'ourts shcjuld be observed. 

The jieriod of limitation for pre-emj)tion suits, for instances, 
is that prescribed by the Limitation Act, namely, one year. (The 
exact phraseology of article 10 of Schedule IT to the Act is worth 
noting carefully. Note that when the vendee is already in posses¬ 
sion of the property sold, e.g., as a tenant c^r mortgagee, there 
must be a definite notice or a ])ublic act indicating the (hangc of 
status to the claimant before the jieriod of limitation will begin 
to run.) Compare also section 182 of Act III ol HKH. In 
Kiimaun, as elsewheic, it is extremely common, when there is 
any likelihood of the claim of jnc^-eiuption being raised, for a 
fictitious price to be entcrc'd in the sale-deed. Mr. Painv has 
rejiiarked on this "Avell-kno^vn device’ on }-)age fi 1 of his report. 

It is therefore safe to I'ollow the rulings of the Allaha])ad High 
Court, Indian Law Reports, V Allahal)acl, 181. and IX Allah¬ 
abad, 225, that in prc^ciiqnion cases it is only necessary for the 
plainlilf to adduce very slight evidence of the nominal price 
being a fictitious one in order to shift the burden of proving its 
correctness on to the shoidders of the defence, who dten Ita^e 
to give strcjiig j)roof in support of their case. In dealing with 
claims for pre-emption it is always necessary to kec]) in mind 
two points. One is that the custom constitutes an interference 
with the normal j)rinciple of freedom of contract and may easily 
be used for vexatious or dishonest purposes. Claims for ])re- 
emptioii should thus be dealt with ivith care to a\'oid doing 
injustice to people who have done no wrong. It is very j^rohablc 
that in Kuinaun a certain proportion of such suits are instituted 
simply with the idea of exacting from the purchaser a ])ayment 
to intluce the claimant to waive his rights, or else in the hc)})e of 
getting decreed a forced sale of land at a price below^ its real value 
b) misleading the court. Still, such cases are probably not com¬ 
mon. The second point to keep in mind is the meaning or 
object of the custom. 

The idea of giving near relatives a right of pre-emption against 
other co-sharers of the village is to enable the property of the 
“family” in a wide sense to be preserved intact, if an improvi¬ 
dent member parts with his share of it. 
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The right of the village co-sharers against outsiders enables 
them to keep the village community with its joint lands and 
joint revenue free from “undesirable aliens"—to use an appro¬ 
priate modern phrase. 

On this latter point Sir Henry Ramsay remarked in a case of 
1886 in dismissing the suit of a relative who was not a co-sharer 
in the village concerned, that the object of pre-emption is to 
secure village proprietors against the injurious instruction of out¬ 
siders not to secure the rights of distant relatives. 

Coming to the definite points of local custom wc find the 
general })rinci[)le of the custom stcicotyj^cd, as Mr. Pauw says, 
in the memorandum of village customs of the last Garhwal 
settlement as follows 

(1) The option of purchase must first be given to the 
vendors’ kinsmen and then to the other co-sharers. If they 
decline to purchase, the vendor may sell to tiny outsider. 
If the vendor gives them no prior intimation, they may chiim 
to pre-empt. 

(2) A relative o-f the vendor within the third degree has 
a right of pre-emption against anv purchaser who is an un¬ 
related or more distantly related co-sharer. 

(?i) If an outsider purchases, thcti the first light of pie- 
eniption lies with relatives witliin the thitd degree and fail¬ 
ing them with other resident co-sharers of the villages. 

The custom is referred to more lirieRy in Nfr. (ioudge’s settle¬ 
ment memorandum which notes that if any man sells land with- 
cut the consent of, or without consulting, his heirs and the other 
co-sharers of the village, the latter will have the right of jne- 
emption. ^^r. Beckett’s Almoia agreements merely say “we will 
not sell village land without the consent of all the (o.sharers. 
It will be j'Old to outsiders only if none of the co-shaiers agrees 
to buy it.’’ 

The first requisite, therefore, to entitle a man to daim pre¬ 
emption is that he should be a co-sharer, and a resident co-sharer, 
of the village. 

A near relative who is not a co-sharer in the village has no 
right of pre-emption at all. See Parsi Sah 
Relative, but not a x>e^\sus Bijai Ram and others, decided by 
co-sharer. Colonel Erskine, Commissioner, on 

16th December, 1890 ; also Amba Dat versus Bijai Ram by Mr. 
Ross, and other decisions. 

A non-resident co-sharer also has no right of pre-emption, see 
Non-roeidonn co die Garhwal village memorandum and 
sharers. Gajadhar Juyal versus ]ora and others of 

Kandi, Malla Dhangu, second appeal no. 10 of 1902 by .VJr. Ham- 
,blin, Commissioner. 
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A co-sharer, who has himself become a co-sharer by purchase, 
_ . , .has the same right of pre-emption as any 

Co-sharer by parohaso'co-sharer. Mr. D. T. Roberts, Com 

inissioner, in Moti versus Lai Singh and Bachi, second appeal no. 
17 of 1893. 


Non- aiif^est ral land. 


A near relative cannot, as such, claim pre-emj)tion in non-aii- 
cestral land (Bali xnnsus .4nilanand, hv Sir 
Henry Ramsay, 18th September, 1878, 
quoted by Mr. Pauw). 

(Note—F or the purposes of a suit between a co-sharer a^d an outsiilor 
it would not matter whether the land was ancestral property of tlie vendor 
or not; the point would have nothing to do with the question-) 


I have not found 

Decree of relationship. 


any ap])ellate rulings regarding the manner 
of (akulating the “tbiid clegrec” of re¬ 
lationship; but from Kumaun custom and 
decisions of lower courts it is clear that tlie conec method is to 
count hack to the comnion ancestor, who is numhei 1. J bus in 
a family— 


A 


B 


C 


D 


E 


F 


H 


D and K (first (onsins) are related within l!ie fliird degree ; 
hut 1) and 11 are not. 7 his is, of course, different from die 
method of calcidation according to the Succc^ssion Act (X of 
1865). 

I'he mere fact that co-sharers have failed to claim |)rc-emj)lion 
when land is sold on one o(( asion does not 

Fai lire to pre-empt (hdjar them from claiming the light a: a 
subsequent stde. suhseejuent sale of the same land. This 

follows from a consideration of the object of custom. (Gajadhar 
x>ersus )ora and others, referred to above.) 

‘Tor the purposes of pre-emption the as] village and the Jaga 
are one.” A hissailar of Inga village has 
8l Q.r' agavi ages. right cjf jne-empiion against a pur¬ 
chaser, who is a hissadar o-f the asl village but not (before then) 
of the Inga (Mr. Giles, officiating Commissioner, in Dnt Ram 
v&rsus Raghunathu anci others, llth July, 1891) . The converse 
would, of ccjurse, hold good also. 
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A khaikar has no locus standi with regard to pre-emption. 

When a khaikar in a village, in which the 
Khaikars and pre-emp- hissadar had no khudkasht, ] 3 urchased a 
hissadari right in the village, it was held 
that a hissadar of the village had a right of pre-emption against 
the khaikar purchaser (Mr. Hamblin, Commissioner, in Narayan 
Singh and another versus Chanar Singh, mauza Baina, Silor, 
appeal no. 15 of 1901). {See also Colonel Quin in Pan Singh 
versus Dan Singh, appeal no. 20 of 1896). 


The custom of pre-emption does not apply in the case of 
buildings as distinct from the land on 
which they s'-and (Jai Kishan and others 
of mau/a Talasu versus Maheshanand. Mr. Hamblin, Commis¬ 
sioner s order in appeal no. 11 of 1901.) 


In town lots in Almora the custom of pre-emption prevails ; 

it depends on propinquity of relationship 
hammathiis ^(within the third degree), the pre-emptor 
need not own a share in the lot sold. Co¬ 
sharers, as such, have no rights in such cases. In the case of 
I\(uhannnadans residing in Almora towm the legal forms enjoined 
in the Sltara MuJuunuiadi arc not applicable ; they follow the 
rules of the Hindus, Colonel Criigg in I.achhini J>a]h»l)h versus Ali 
Bakhsh and others, order of 27ih April, 1891. rererring to a ])re- 
vioiis decision of Sir Henry Ramsay. (See also Mr. J. V. Stuart, 
Deputy C^ommissioiier’s remand report in the same case.) 

A sold land to B on condition that, in the event of resale, A 

Contractual condition should have the first risht to 

overrides pro-enipiive ic-]nnchase. Subsequently the land was 
right. re-sold to A*s descendants. The vendor's 

brother claimed to pre-ein})t as a relative and as a co-sharer. 
Held that the contractual condition overrode the custejmary 
right (appeal no. ^ of 1901. Jayanand and Amba Dat versus 
Amba Dat and Sheo Dat, by Mr. Hamblin, Commissioner). 


(9) Succession 

There are various peculiar local customs relating (o succession. 
Mr. Paiiw has given a fairly full account of these customs ; and 
on several of the points there is nothing further to add as no 
rulings are forthcoming. 

It is only necessary lo note at the outset that the normal rules 
of succession are those of the Mitakshara law ; and these prevail 
except in the cases of peculiar custom detailed l)eIow. This 
remark and the customs described in detail apply to Hindus only : 
these api^ear to be no special local rulings or customs applicable 
to the very small number of Muhammadans living in the hills. 
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The claim of primogeniture has been alluded to above in 
speaking of partitions and impartibility and need not be discuss- 
f‘d again, as it has never been successfully maintained in Kumaun. 

There are three points of custom call¬ 
ing fO)- notice with regard to succession by 

fjons. 


Of these customs that of santia bant has pcr[ia])s formed the 


S anti a bant. 


sul/jCft of the greatest ninnber of rulings, 
Mr. Pauw has discussed it at considerable 


length, and I reproduce his remarks in full. He says : ‘‘It is 
rot infrequent for a well-to-do man to have more than one wife. 
Ill such rases the inheritance is occasionally divided accoiding to 
the number of wives, each son taking according to liis mother s 
shiire instead of according to the number of sons of the same 
lather (bbai bant) . As a bona fide instance of (his species of 
division the case of Ratan Singh of Thaplyalgaori. Gagwarsyun 
versus Sibliu and others (20th July, 1860, Sir Henry Ramsay. 
Commissioner) may l)e cited. But sautia bnnt is the exceptioji, 
not the rule. In 1861, Sir Henry Ramsay ruled on the case of 
Is and Ram and others of CItandol Rain, Nandalsyun versus 
Bhajan Dat and another : ‘In the absence of a will, sautia bant 
cannot be made by the courts,' and again in the case of Shei* 
Singh of Kirsal, Taili Chundpiir versus Ratan Singh (9th August. 
;876) : ‘Jn the absence of a written agreement or udll, or the 
strongest evidence, a sautia bant ought not to be given ' and in 
1886 the Board (Mr. Daniell) reversed a derision of the Com- 


riissioner (Mr. Ross) in the rase of Rabi Dat of Kwirali. Rhval- 
5vun 'versus Abhe Ram and others (6th July, 1886), Iioldijig 
that hhai bant is the laiv and sautia bant should not be allowed 


‘unless any valid authority is proved to exist which alters llie 
law in a particular case.’ The required authorilv is usually a 
division made by the father in his lifetime, or a ^vill, or the most 
undoid)ted proof of the custom of sautia bant in the family, such 
as the fact of its having ])ecn allowed in specific rases before. 
T>ut so far as T am Harare, in no case has (his sT)ecies of division 


been allowed on c^idetice of the latter class alone. In the case 


of Padmu and others of Gahar, Paidulsyun versus Sheo Dat, the 


defendant was tlie son of one wife and claimed half of the in¬ 


heritance while the plaintiff’s three sons of two wives demanded 
}>hni hunt. The attestation of existing possession sho^^Td that 
the defendant was in posse.ssion of half the share, and from this 
a sautia bant made by the father was inferred (Sir Henry Ram¬ 
say, 5th December, 1877) . Similarly in the rase of Ganga Dal 
of Budoli, Gagwarsyun versus Bhajan Dat and othc^rs, sautia bant 
was inferred from existing possession of long standing (1.” c^r 14 
years) and a new division tefused (Mr. Roberts, C-ommissioner. 
12»h September, 1892).” 
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A few remarks may be added to supplement tlie al>ove account. 
Hie custom is said, in a judgment by Mr. Pauw himself, to be 
apparently of Nepalese origin and of comparatively recent intro¬ 
duction. It is often claimed, but seldom admitted by the courts 
(though the mere fact that it is so constantly alleged might sug¬ 
gest that it is probably more common as a genuine custom tlian 
the many decisions against it would seem to show ; compare the 
last cases quoted by Mr. Pauw in ivdiich it had been actually 
carried out.) 

It is, however, a custom “in variance of ordinary Hindu law. 
I'lie presumption is in favour of equal inheritance among all 
the sons and cogent j^roof is required of a custom lo the con¬ 
trary.” (Mr. D. r. Roberts, Commissioner, in Jit Shigh, etc. 
t>e}S7/s ITdai Singh and Lai Singh, 2nd May, 189.S.) 

Jn Asa] II and others vr)sus Bali Ram and otlieis, in 1876, Sir 
Henry Ramsay quashed a smitia haul that bad been actually 
carried out by the father, on the ground that the mere fact of his 
having t^vo wives living in separate houses and at fend with each 
other did not justiiy him in making a saiitia bant. For an inst- 
cMice of this custom being proved and uj)held, refcicnce may be 
made to the case ol Khimia, etc. versus Narpati of mauza Chi- 
(lion, Talla Cliaukot (final ordei of the l.ocal Government, 
•laicd 27ih January, 1899). 

Reference may also be made to the sample memoranda of vil¬ 
lage customs appended to the preceding diapter. It will he seen 
that in Mr. Goudge’s memorandum, paragraph 0, notes the 
])revalence of the custom of snuita banl in the village in question 
(which \vas taken at random). I find, however, fix)m an exami¬ 
nation of tlie pajaers of J1 Garhwal villages that in 43 the cus¬ 
tom of bhai bant alone prevails, while in one village alone it is 
noted that ''bhai bant prevails and also (where the parties con- 
.rnt) saiilia banl.*' 

7 he custom of jf'lhon or the extia portion of the first born 

^ , (jeJfia larha) is not infreciuentlv set up 

Jotlion. . ' , 1 ^ ^ 

in Kumaun though u is not very often 
( stabJished. This custom is mentioned by Mayne (Hindu Law, 
jjaragraph ^^188, Gih edition) as now obsolete except possibly as a 
special family custom ; but it certainly continues to a not incon¬ 
siderable extent in Kumaun. 

T he sample memoranda of village customs tjuoted above in 
resjject of sautia bant may be again referred to on this point, and 
1 may note that of the 44 Garhwal villages taken at random the 
papers of ^shich were examined (see remarks on sautia bant) no 
less than 10 record the custom of jefhoji as prevailing, while in 
one other it is noted as sometimes being followed and sometimes 
rot. This is rather surprising testimony to the commonness of 
til is custom, tvhich is normally regarded by the courts as one re¬ 
quiring very strong proof, when any ciaim of the kind is set up. 
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1 have not found any specific cases of its being upheld by the 
C^ommissioner or the Board of Revenue, Mr. J. R. Reade in 
fhagar Singh versus Ishri Singh of Kothar, Lohba (the only 
luling I have seen on the subject), remarked (14th january, 
1889) 

“The claim of jethon must be incontestably proved to be a 
custom of the individual family concerned.'’ I have seen a case 
in which the custom was clearly proved, though the suit to en* 
force it failed for a formal defect. Cases are occasionally met 
with where existing inequalities between the shares of brothers 
are explained by this custom having been put into force. Theie 
do not seem to be any fixed principles for detenuining the 
amount or atea of the extra share claimable under this custom. 
Tt appears, indeed, sometimes to be a matter for mutual agree¬ 
ment rather than a custom enforceable at hnv. It is normally a 
(piestion only to be raised at the time of partition of the familv 
c'tate (whether a formal partition by the court or i private divi¬ 
sion by the parties or l^y a panchaynt) . 

In the case mentioned above, houeter, it appeared that (cr- 
lain specific lands were set apart on the father's death as jctJion 
land, the bulk of the estate remaining joint property. 


The question of tlie t ight of illegitimate sons to inherit a share 
T., X the father’s immovable property is a 

particularly vexed question in Kiimaun 
and has often pioduced mistaken derisions. This is due mainlv 
to the peculiar and changing condition of the hill-castes, which 
has been described in a previous chaptet. Even with a kno^v 
ledge of the local caste conditions and the customs relating in 
marriages or irregulm connexions, it is not easy to arrive at a 
correct decision. 


The circumstances ol the illegitimacy are generally uniform, 
man takes another man's wife or ^vidow and lives ^vith Iier 
(whether he has or has not already a xvife living). In some 
cases the man pays the woman’s price to the husband, if he is 
alive, or to the relatives of her husband or failing them to hei 
own family ; in other cases nothing is paid. Tn any case a cere 
mony is performed by the family jwiest and fiequenlly the man 
proclaims the entry of the woman into his family by killing 
goats and feasting his hiradmi. The man and uoman thus living 
together are kno^vn respectively, dhnni and dhnnii The con¬ 
nexion is commonly a ]3ermanent one ; it is very common in 
Kumaun among the ordinary villagers and is not considered in 
any way disgraceful. When the woman has been paid for, the* 
off spring of the connexion are socially equal to all members of 
their fathers’ hirndari. In the other event they are inferior to 
some extent until the price is paid. This can be done at anv 
time, the children may themselves do it. As far ns the question 
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of inheritance is concerned, however, the childien of both classes 
of dhantis are equal. 

It is the children of these connexions regarding ivhose rights 
there are constant disputes. 

It is a well-known principle of Hindu Law that among the 
higher castes (Brahmans, Chhattris and Vaishs) an illegitimate 
son has not a right to a proper share in the estate, bin only to 
maintenance. On the othei' hand, among Sudras an illegitimate 
son by a recognised concubine has a definite right to a certain 
share of the family estate, though this custom lias been the sub¬ 
ject of mu(h discussion and varying rulings (see Mayne's Hindu 
Law, pages 72^^ cf seq,, 6th edition). The children of a dhanti 
^romnn are admittedly illegitimate. This being so the normal 
Frcnd of decisions is to apply the abovenientioned rules of Hindu 
Laiv regarding the liigher castes without due consideration of 
;he class of people to whom the rule is being applied. 

Every Hindu villager in Kumaun calls himself a or 

:i ‘'Brahman.” 

But. in reality, as has been mentioned in the remarks on the 
hill castes in the introductory chapter, and as may be seen from 
the settlement reports of Messrs. Pauw and Goirdge, the most 
numerous class of jrroprietors in the hills are really of Sudra 
origin or of castes of dubious standing. Some of them have 
assumed the sacred thread and others are gradually doing so, but 
they arc as a matter of fact Sudra or of mixed origin, and, as 
such, the inheritance of shares by illegitimate sons is to be regard¬ 
ed as a normal state of things among them, and not as an im¬ 
moral local custom reepriring to be strictly proved. 

I have never seen this view of the question discussed in any 
ruling ; Mr. Pauw merely refers incidentally lo rhe right “which 
is sometimes recognized, of an illegitimate son to succeed to his 
father's inheritance in default of other issue” ; this is putting it 
very inadequately. The' rulings available generally refer to the 
custom among some definite high caste. No record containing 
any general discussion of the question as regards the normal 
Khasiya villagers has been discovered. 

It may safely be asserted, however, from a considerable experi¬ 
ence of incidental and undisputed instance that among the ordin¬ 
ary villagers of somewhat dubious caste as distinct from the un- 
c’oubted Brahman and Rajput caste an illegitimate son inherits 
equally with legitimate sons as a matter of course. Ihis is a 
r<atural result from the actual facts of the origin of the ordinary 
village castes. 

I remember a case between some Khas Brahmans in an Almora 
village. A left four sons, B, C, D and F; D died without issue 
and illegitimate son of F sued the legitimate sons of B and C for 
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a one-third share ol D’s land. The defendants objected that 
the plaintiff was illegitimate, but the latter pointed out that B 
and C themselves had both been illegitimate sons of A and yet 
had each inherited without question one-fourth of his estate. 

The real question at issue in such cases is not so much (as it 
is usually put), whether illegitimate sons of Kumaun can claim 
to inherit a jnoportionate share in the ancestral estate, as whe¬ 
ther the parties belong to a genuine Brahman oi“ Rajjait caste 
i>y to a Khasiya caste. 

1 he following cases on the subject may be refeired to for 
1 tilings. : 

Among “bislits'’ the sons of dhafiiis do not inherit equally with 
legitimate ofTsjiring. (Bachi ifosiLs Mahendra Singh of Basilr ; 
Malla Tikhim. Colonel Grigg’s ordei’ of 28th April. IHfM, differ¬ 
ing from tlie Lower Court’s finding.) 

In Bach Ram and (ianga Dat i^rrsiis "l arapati and others of 
Bheta, Katynr, the title of three sons of a village Brahman by a 
dhanii to full shares of his estate was decreed by Mr, Giles, as 
t>friciating C^Jinmissioner, on Mth Augusi, 1891. 

In Nar Singh versus Ram Singh and others of Sirkot, Boraraiu 
the plaintiff was the only legitimate sen and he claimed half the 
estate by sou fin hnffi against the four sons by a clJuvtfi, It was 
Field that he was only entitled to a one-fifth shaie, (Mr. Ross, 
Commissioner, 15th September, 1887.) 

In Radha}jati versus Mari Kishan (ap'peal no. 51 of 1889) and 
jhaiii 'i>ersus Nathu and Ram Dat (no. M o-f 1895-91), the Com¬ 
missioner, Colonel Erskine quashed the claims of sons ol dhautis 
in the ca.se of Brahmans ; in the latter case he referred to the 
lights of illegiiiinatc sons among Sudias. in the lormei case a 
special remand inquiry into the alleged local custom was made. 
In none of these cases apparently was the point raised whether 
the parties were of genuine Brahman or Rajput castes. In 
Umrao Singh and Kirpal Singh versus Jhagru of mauza Nagrasu, 
Garhwal ((adonel Erskine, Ciommissionei, 15th .March, 1891) 
the legitimate sons had admitted the right of the defendant, 
whose claim was, therefore, upheld. It thus appears that there 
is no important variation in Kumaun of the normal Hindu 
law in rcsjjecl of this custom. Genuine Brahman and Rajput 
castes follow the regular custom whereby illegitimate sons have 
no claim upon their lather’s estate for anything more than 
maintenance. 

At the same time it is most necessary to keep in mind the 
very important fact iJiat a great number of hill villagers, who 
bear Brahman or Rajjnu names, are not of genuine Rajput oi 
Brahman caste, but as Khasiyas. It thus really beccjines a cjnes* 
tion of fact regarding the status and the caste of the parties 
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each individual case, and since this is a matter of considerable 
doubt and obscurity in many cases, it is often necessary to en¬ 
quire into the actual custom regardini* such inlieritances pre¬ 
vailing in the particular c aste in question. 

The custom relating to a man’s kee})ting his elder l>]other s 
Aidow has been described by Mr. Painv 

The Bhawaj. following terms : 

“ In all but the verv highest castes in Garlnral it is the 
custom for a man to lake into his house as his wife the wido>\' 
of a deceased elder brother (hhmoaj). In such cases the Avoman 
is regarded as equal to a ]a\vlullv-mariied Avilc and olb 
spring as legitimate children : but il the hluixiuij cniiiiiiues 

to live in her deceased husband’s house, she is looked upon 
as a mere coucuI)in(* aud the issue is illegitiiuale {/{{(hkisI) 
(Kiipal Singh ol Pliarkandai, Iiixakot vvu.s/cv Pralah Siugh. 
M. Giles, Couuuis‘-i<mer, IHth )ulv, 181)1). In part ol Malla 
Salan, ])a(tis Khatli and P>angars)un. the son of a bluncaj is 
not allowed to take rice xrith his kinsmen though oilier^vise 
under no disabilitv. The term hJunvnj like the term hlnii is 
scunewhat loosely used, and is ap])liecl to the wile of a cousin 
and sometimes to the wile of a distant relatixe: though not 
usually so if resident in a different village. In such cases, 
however, the right of the son ol a hlmwaj as such, usuallv 
becomes merged in the narrower right which is sometimes recog¬ 
nised, of an illegitimate son to succeed to his faiher’s inheiitance 
Tti default of othei Issue.” 

With regard to ibis custom relerctice may he made to two 
rulings. Jn one of Ccjlonel Krskine’s in Jamnn rersus Afusam- 
mat Manuli and others, a Garhwal case of ITuh March, 1894, 
it was held that the blKnvnj, after the death of her protector, 
the second brother had no claim to a life inletest in liis property 
as against the ihiid brother. This sc'ems in convict witli the 
usual custom. In Padua -i'Crsus l>hawan Siugit and cjtheis of 
Mac hen , Malla Lakhanjmr, howevetr, the Gommissionca-, Mr. 
Ross, held that it is cpiite customary for men to take u]) willi 
the widows of their deceased brothers and the children are 
treated as on an equality with any orhei children of die rauub. 
Bhawan Singh, the son of the bbawnj, tvonld inherit as against 
collateral relatives. 

The case referred to above (Padua i^ersus Bhawan Singh aud 

. , others) mav alscj be ciuoted in reference 

to the practice of adoption in Knmaun, 
as it is the only reference that has come to light to the infor¬ 
mality and casiialness of procedure which is habitual among the 
hill pec)f)Ie witli regard to adoption. 

Bhawan Singh (the son of hhaxuaj) took a widow with her 
son, Jasa, to live with him and treated Jasa as his son. It xvas 
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held that Jasa was practically adopted by Bhawan Singh ; that 
such inloniial adoption is all that takes place in these hills and 
that except amongst the inhabitants ol large towns and rich 
]>eople the lormalities required by Hindu Law are never gone 
through. 

Reverting lo points ol custom more diretlly lelating to sncces- 
sion Mr. I^ainv's rcmaiks on succession by 
ilK-wiclou inay hcMiuolcdin iuIl. 

He says: “In clelauit of sons, the widow as elcsewhere suc¬ 
ceeds lo the inheritance lor life. Alienation of the estate by 
her to licpiidaie die real oj pietended delits of hei husband 
lorms the basis oi many suits. AVith a vietc to ibreslall and 
atoid litigation, it Avas formerly the custom for the widotv wish¬ 
ing to alienate land hn this pinpose to aj^ply to the district 
officer, who, after a short incjuirv, il the c ire inns!ances justified, 
made an excciitixe order j)erniitting her to do so.” 

Sucli jjc'titions aic occasionally j)resented c‘\en now and afford 
useful oj)poi'tunilies to tvarn the intendijig tender of the law on 
the subject and the disabilities of widows in respect of aliena¬ 
tion. Such sinnmaiy executive oidcns “peiniiliing ” sales by 
A'.idows were only jnctautionaiy measure's to {>ie vent litigation, 
and could not bar subsecpicnt suits bv the heirs oi inv alidate the 
operation of mdiiiary Hindu La\v\ (Mr. I). L. Roberts, CMin- 
hiissioncj', in Mtilhura l)at versus Musammat Dlituui Sundari 
and Sheikh Kulln ; 21st |iily, 1892). 

Regarding the succession of the daughtci and the gharjawain 

a’lic daughtor »uid titei e is little to tidd to Air. Pauw’s i c'inarks. 
gliarjiiwiiiii. J-fc savs (page la) : 

“diic daughter's position in the hills is much weaker than 
under orcHnaiy Mindu Law. rhoiigii decisions such as 
liahadui Singh and others oi Mathaiia. Rfiigwarsyun x>er<ius 
Prasadi, 28lh yAugust, 1885 (Mi\ Ross, Commissioner) and 
Kura of Talli KolVi, Kluttli versus Lain, .Sicl Mav, 1892 (Mr. 
Roberts, Commissioner), have declared the tlaugluer entitled 
to succeed in jjrclcrcnce to unrelated co-sharers of the village 
and distant relatives, still her right is not generally recognised 
by the people themselves. 

Jt is the custom for a man who has no son to marry his 
daughter to a son-in-law who agrees to live in his house and 
who is known thereafter as the ghar-jawain. In such a case 
the daughter takes her Jatlier’s inheritance, but should she 
go into her husbaners house, the inheritance usually descends 
to the nearest male lieirs of the deceased. Even in the case 
of a ghar-jawain the relatives frequently make a strong fight 
for the property, especially if (he marriage has been arranged 
by the widow aJlci the death of her husband. In such cases it 
is not uncommon for the widow to go through the form of 
selling the land to the ghar-jawain on the pretence that the sale 
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pi()cccci:» are required to repay him the cost incurred in scttJin<»- 
her husband’s debts.*’ The ghar-jawain custom is analogous to 
that of adoption and appears to be based on similar grounds 
and practised undei similar circuiiistances. Ihiis it may be 
deduced that a man wJio has a son living cannot adopt oi affili¬ 
ate a ghar-jawain, nor can a widow do so. An exact!v sinular 
custom prevails in a certain caste in Madras aiid is lolly dis-^ 
(!^^s((l in Inilia Laiv Rej3orts, IV Madras, page 

“ Otcasionally in some Khasiya villages, the whole of the 
^ ^ dett'ased s pro]>erty is made ovci lo amnher 

^ man, on tlie (oiulitioii that he li\cs with 

the 'vidow as liis uilc. I his second husband is krunvii as tekwa. 
The 1 e\ei sionci s, 1)\ this ai ra.ngement, give up ihcir claim to any 
pan ol the deceased’s ]>iopert'. The pi act ice is regarded as a 
somewJiat inunoial one.” (Paiiw, fiage 11). I had never come 
across any inslantc* al this practice. 

“Among tiu' \arious castes of jogis, kiHnvn as (iiii. Paiiri, Nath, 
fiairagi, etc., the' siu cession lies to ilie c7/c/r/ 

’or disciple, nen to the son. This is not 
iu\))iobaMv a tc'mnaiii o( ilu‘ lime Avhen this class was celibate. 
At tIu' pieseni date celibacy is seldom .()bser\ed, ^vliile a large 
mimbt'i . jjnrlic iilai ly near Srinagai, are mere cnllivators, and 
only to he clistiisguislied from otheis 1)\ their orange coloured 
dress and the* custom j)re\ailing amongst some ol them (;f ^vear- 
ing laige wooden rings in their c*avs.” (Paiiw, ])age *15.) 


riu‘ Naik caste has bc'en described in the note on the hill 
castes in the introductoiy chapter. The: 
lemalcs of this caste arc, as there slated, 
iiivariahlv devoted to prostituiion as soon as tliev attain the age 
ol pnbeitN and (ontinue to lollcnv their trade foi a good iriany 
years. 


r ^vo natural results ol this state of things aie that the females 
of this taste heing the chief money-makers are more important 
j>erst)nages and ha\e m;ore voice in tlie management of affairs 
than females in orditiary castes; and, secondly, tliat it does not 
do to enc[iiii e too < losely into questions of descent and legitimac y 
in respect of rnembeis of the caste. Naturally among such a 
small and abnormal community, few’ occasions for laving doAvn 
principles of hrw apjjlicable to their holding of property have 
arisen, and the courts have refrairied from dogmatising as to the 
rules that should he oliserved. 


Tlie /oi'Y// clas^icus on the subject is a Ramgarh. Naini "f'al 
case ])Ctwc'en Lai Singli and Gusain, plaintiffs, and Miisammat 
Sundar. defendant, decided by Colonel Cirigg, Commissioner, 
on the ,8rd September, 1891. In this rase a very full ii«qiury 
^vns made, aiul it was held that the right of sisters to succeed 
to ancestral ]Jio])erty in this caste w\as clearly proved, and that 
among Naiks a sister succeeds to a brother’s property hi default: 
of male heirs. 



In Revnue Ajipeal no. 19 oi 189‘>-91 Diwanu of maiiza Muku 
Malla versus Lungi, Colonel Erskine, Commissioner, held that 
in a community of Naiks it would l>e superfluous to enter top 
c losely into questions of legitimacy. 

The Bholiiis of Kinnaun are a partially Hinduised race of 
mixed origin ; some sub-divisions of them 

Bhotias. have gone a i onsidcrable way towards 

adojuing Hindu <ustr)ms and religion, etc. They are a non- 
agricultinal jjeopie and thc^ir wealth consists ol flocks of sheep 
aial goats for trading with l ibel. I'lieii civil disputes rarely 
come bc-fore ilu* biitisb Courts, and there appear to be no 
cases ofi record legarding theii landed pioj)erty or succession 
to landed c\state. A l)rier cpiotation may, however, be made 
liom Mr. C:. A. Slierriiig’s Notes on the Bhotias of Almora and 
^iarb^\al, j>iiblished by tlie Asiatic* Society, Calcutta, 190(1. He 
says (page 97) ! “Tbc ie coidd be in> greater mistake than to 
5n])])ose (bat the Mitakshara T.aw is aj^plicablc to any of the 
Bhotias ; in fad. e\< liiding Jobar, the Bhotias do tiol even know 
ivhai (lie ^^eclas are. It is in cpic‘stions relating to ]n'Operty, 
tlic late of inhcritanco, adoption and u’oman’s property, that 
the difference l)c(Tvecii the Bhotias and other Hindus is most 
cieaily seen. A woman has ncj special projjeriy of her own, 
altliough at the will ol her husband or father she ma) be allowed 
to kee]) what she cams, but this is entirely de])cnclent on the 
jdeasure of the jiiaii concernecl. I'lic laws of inheritancx' are 
not those of Hindu I.au% and the principles applicable to adop¬ 
tion as found in Mitaksliaia La^w are unhcarcl of. As a matter 
of fad, in cases of adoption the choice invariably falls upon the 
heir. The idea of a joint familv is quite unfamiliar. The 
father is the absolute owner of all jnoperty, including ances- 
tial, and can mortgage on his own signature without reference 
to his sons. When the infirmities of age impair the father’s 
business cajjacity, the sons divide (be propcriv and he is more or 
less at their nierc\. 'Fberc is no fi.xed sbaie apportioned to him, 
but c'usloni generally insures tliat some extra jK>rfion is put 
aside for him, and lie livxs with the son who is his favourite. 
ITequcntlv the fatlicr is neglected, and cases cT gieat hardshiji 
on parents avIio havt‘ fieen rich, but whose property has beer* 
taken by thc' sons, arc often met with. A son can at any time 
insist on partition, joliar and Mana are exceptions, in that the 
father can refuse to gixe his sons shares in his self-accpiired 
])roperty ; 1)ui in regard to ancestral pro]>crty he has no choice.” 


There arc no special local customs relating to succession to 
landed estate among the small Muham¬ 
madan community in Kiimaun, so far as 

can be ascertained. 


Miiharumadana. 
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The Donis, iliough most probnbly of aboriginal descent, fol 
low the customs ol the Hindu castes as re- 
gards religion, nunriage, inheritance, etc. 
The illegitimaie sons of dluintis inherit as among the Khasiyas, 
and their customs are distinctly lax as regards these connections, 
a woman sometimes going on Irom one paramour to a second 
and a third. 


Owing to their very l)ac4;wai(l slate and the lad that they own 
very little land, it is seldom that cpiestions of succession among 
iluan—or indexed any other (juesiions except those of petty 
debts—come before the courts. I hcre aic no ruling lorthcom- 
ing regarding Doms as a separate class. 

7'here aic very j e\enuc'-iree proprietary holdings in the 
hills, and the icnure is one calling lor no 
uauais. particular notice. When Pnitish adminis¬ 

tration was first intiodiucd, a great mnnbcr of nuiafis were 
lound in existence though Mr. Paiiw, page* 12. im]:)lics other- 
Avise. These were resumed wholesale bv Mi. Tiaill (see Mr. 
Patten’s Knmann rc‘]X)rl, paragraph 2*1), and the subject was 
further enc/uirecl into in IH.Oa-ati, and has long been finally 
settled. 'J1ie remaining muafi estates aie sim|)ly hissadari hold¬ 
ings on which the revenue has Uvvu remitted, anci the proprietary 
right in them follows the usual rules applicable to revenue¬ 
paying land. 


The custom of piimogenitine, as has been noted above, was 
recently alleged in the case cif one Garhwal muafi, but the claim 
was not sustained. 


( 10 ) \ (lisl)utes 

I’he (jiicstion ol village bounclaiy cUsputc*s and unmeasured 
cultivation at a debatable sjiot betAveen tAvo villages belongs 
more properly to the sccticjii on nnmeasnrcci land and nayabad, 
and Avill be considered in that (onncciion. 


Ponndary disputes between bissadars in lespect of old measur¬ 
ed cultivation present no particular local features in Kumaun. 
In the usual case of a row of terraced fields one above another 
there are obvious difficulties in the way of a man's ^‘removing 
his neighbour’s landmarks.” 


Gunth (or temple) lands and the jyroprietary title in them 
Avill be ref^^rred to in a subsec|uent chap¬ 
ter. 


MiscellfineouK. 


Sadabart lands Avill also be dealt with under the heading of 

,, , , , , Miscellaneous tenures. The ijroprietarv 

Sadabart lands. • i i i . i ' 

right in sadaban villages is, it may be 

mentioned here, precisely on the same footing as in ordinary 

hhahn revenue ])aying villages. 
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The general question of nayabad grants and the extension 
of cultivation into unincasined land tvill 

Hissadars in nayabad dealt with in a seiiaialc chanter. A 
and unmeasurod land. houcvcr. he added Iiere 

regarding the jjosition of the hissadar in such land when ii lias 
been granted in nayabad or hronghi under f ultivaiiiin. In 
i sanction nayabad gram the hissadar has exactly the same 
rights as lie possesses in old measured land, subject to any 
special conditions whidi may be inserted in the oider gianting 
the land, it tvas for instance directed liy Ah. llainlilin as ('.om- 
mhsioner that in reporting for sanction a pro])osed nayabad giant, 
where there are trees sianding on the land, it should he stated 
tvhether a condiiion reejniring the trees to lie left nnldled is 
necessary or not. If such a condition were inserted, the grantee 
hissaclar's pouc'r oxer llie latid xvonld he limited in a manner 
Vvhich xvould never ajijily in a rase of old nieasiiic^cl land. Since, 
liowevei, it is jnohahlc that grants of land (or nayahad will vevv 
seldom be reromniended in cases where there are trees which 
should not he cut, sianding on tlic land, iliis condition is not 
likely to he often CMiforced. 

A hissadar can sell his navabad giant as lieelv as he can sell his 
edd ineastu'cd land, nnlc-s,s theie is a special condition j)i eel tiding 
sale attached to the giant. I'his was formerly dcnibied, hut was 
hnallv laid cloven liv Mr. Ilamhiin, Connnissionei (letter \o. 
Ill .SI /1 \'-A—dS of 1900), on a icderencc from Almoi a. 

In one cast' in Almoia. the record oi wliich has reniained 
nudistcneicd in the rc'cent scxircli, it appeared tliat certain 
measiiied land, which had been lying waste and had become 
overgiovMi with forest, had by mistake been iiiclncled in a 
nayabad grant made in favour of certain lilssaclars other than 
tlie recorded owners of the land and the gramt*es -sU]iposing 
the land to he htnuij) had broken it up and cultivated it. On 
a suit by the caiginal owners it was ruled by Mr. Tlamblin, 
(ioniinissi«.)ner, that il the graniees could not show sufficient 
lengtli of advcise jiossession to give them a good title, it was 
o]>en to ifie recorded owners to establish their title and recover 
possession in the old measiired portion of tlie gram notwith¬ 
standing iIic’ dnpjicate settlemcait in favonr of the grantees 
(vvhich was ol course invalid in the case of land already the 
jn'operty of others) , I'hc cjuestion of the sale of liinneasured 
extensic^ns of old cultivation lias been refened to in dealing 
with tlie staling value of Iiassadari ]n' 0 ])crty. 

This cjuesfion and the whole siilijcct of dis]Jiaes about iin- 

Ilelation botweciJi Vi:- cultivation prescni little diffl- 

(lagers regarding unmoa- ( iilty ii only we keep in mind the clear 
snroc? land. distinc lion whicli is often overhioked or 

^‘onfusecl, between (1) tite relations of the villages inter se ; and 
(2) the relations between the villagers and the State in respect 
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ol such land. Between (kwerniiient and the villagers the rela¬ 
tion is that between a supreme proprietor and his dependents. 
1 he (juestion is one ot executive action or of procedure under 
the Forest Act and Government can prohibit any extension of 
mltivation or other act ol tiie villagers, when sucli cultivation 
or act seems injurious to the jriiblic intcicst or otherwise 
iiiadniissible ; but il the cultivation or action is unobjectionable 
from die point ol view ol public interests, (Government sanc¬ 
tions it or ac(juiesc(‘s in it and takes no action, and it tlien be¬ 
comes a simple cjnestioii of civil and customary rights between 
the \illagers. 11 A makes an extension ol cultivation adjoining 
his old land and (Government does not objec i on public grounds, 
then A has a good title to liiat Jane! as against 1>, C and 1), unless 
B. CG or D can ])rove a [jrc-existing civil right of user or custom 
ovei the land, such as a right of way or an old threshing flcjor, 
whicli right Jias beeji injuriously affected hy A's action. Then 
it becomes a simple cpicstion of prior right inter sr subject to the 
accjuiesccnce ol the overlord, (iovernmeni, in the land being 
lUili/ed or occupied by one or other ol the parties. II this view 
ol the situation is kcj)l in mind, it will be found a comparatively 
simple matter to settle (|nestic)ns between hissadars and others 
regarding pos^ession and light in unmeasured land. 

I’he whole cpicstion will be dealt with In a mote general 
discussion on the sulijc^ci of nayabad and waste lands in a subsc^ 
c|uem chapter. 





CHAFFER IT I 
Khaikars 

(]) (icncral icnnarhs. . . .Anthoritirs followed 

The original and nalure ol ihe khaikari tenure have hern 
indicated in the lengthy quotation made in the introductorv 
chapter from Mr. Pauw*s report. 

From the earliest days of British administration the position 
and rights of the khaikars and the question of succession to 
khaikari holdings have been the subject of incessant warfare, in 
vvhidi the unfortunate khaikars, numerically the breaker side and 
socially and officially of little weight and influence through 
their poverty and ignorance, have steadily been getting the worst 
of the struggle and are still only too often unfairly deprived of 
their rights. 

As Mr. Pauw remarks (page Ifi) : “The laci is that nine out 
of every ten hillmen are hissadars, and every curtailment of the 
right of succession to the khaikars is to their advantage*'. 

It is not too much to say that the khaikari tenure forms iht‘ 
central crux of the Kumaiin system of land tenures. It is, there¬ 
fore, essential to begin with a clear understimding of the origins 
of die various groups of tenures now classed logcllier as khaikari. 

The origin and status ol khaikari tenure and the khaikar ten¬ 
ant will he found referred to and discussed in the follo'iving 
papers and reports, on which I base my account 

Mr. Batten's collection of official report ol the province 
of Kuniaun (1851 and 1878) pages 105 to 107 and 111 
(quoting from Mr. Traill's report of 1829), 26!)—290. 

Mr. Beckett's Garhwol Settlement Report (1866), pages 
9, 10, 50 and 51. 

Sir Henry Ramsay's Re])ort on Mr. Beckett's Kumaun 
Setileiiicnt (1874), pages 15—17, and page 7 of the Board's 
forwarding letter. 

Mr. Pauw’s Garhwal Settlement Renort (1896), Chapter 

n. 

Mr. Goudge’s Almora and Naini Tal Settlement Report 
(190.^) pages 10-12. 

Vs an example of the one-sided representation ot the origin of 
the khaikari tenure which has often misled officers ill informed 
regarding the local tenures, reference mav be made to page iv 
ot Pandit Ganga Dat's pamphlet on landlords and cultivators 
i t die Kumaun Division, where an .account is given which en- 
tiiely ignores the most important class of ex-propiictary khaikars. 
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An inadequate, thougii less one-sided; view oi the tenure is 
to be found in a long note on the subject submitted by Mr. 
Giles, as Senior Assistant Coininissioner of Kuniaiin, to (he 
(Commissioner, in his letter No. 1277/n-'-H, dated the 22nd April, 
1890 (in his paragraph 7 particularly). 


(2) The main classes of ^{1t(^iha)s 

Two inolusivo existing kliaikari tenures may all 

ofkhaikars. be classed in two great divisions: — 

(a) Firstly, we have those khaikars who ])resent the original 
(f/) Tho iiiulcr-})roprio- < ultivating proprietors of the land, and who 

heij ‘'ent'iroly ‘"bv kVmt dcpi i' etl ol their independent right 

karH. * hy grants or assignments td the proprietary 

right under ?iaii\e rule, or were by fraud or force reduced 
to the status ol kliaikars by usurping thokdars, muafidars or 
jiadhans in the early days of British rule (r/). Pauw, page 
33, and Henry Ramsay, page 15). 

These ex-pro[)rietor are the pakka khaikars and their 
riglii is really an under-proprietary one (c/. Messrs. Pauw 
and Goucige). But of this class of khaikars the only ones 
that have siuteeded in preserving a distinct existence with 
recognized status and rights superior to those of the inferior 
classes of khairkars arc those whose villages remained in the 
cultivating possession ol the khaikars alone, the hissadars 
not having succeeded in (obtaining khudkasht cultivating 
possession in them. 

In many cases, lunvever, the grantee or usurping hissadar 
obtained kluidkashi possession in the village, and in all such 
cases the original occupant khaikars lost their distinctive 
status as pakka ex-proprietary khaikars and have sunk 
inextiicably into the general inferior class of occupaiuv 
tenant khaikais. See, however, paragraph 14 below ou 
recent invasions of khaikari villages. 


Our first ( lass of khaikars, therefore, consists of the old 
occupant cultivators in villages wliere the liissaclars hold no 
khudkasht land ; all villages held entirely by khaikars be¬ 
long to this class since no instance is on record of an entire 
\illagc of khaikars having any other origin. 


(b) The second class of khaikars is that of the inferior, 

, kachcha or occupancy-tenant khaikars; it 

) other khaikarB. 3 ,j other than those o£ 

the wholly khaikari villages described above. All these 
remaining khaikars, whatever the origin of their tenures 
may have been, arc now on a precisely equal footing as 
regards their status and rights. 


This second main class of khaikars may be sid3-divided 
as follows according to the origin of their khaikari rights. 
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The sub-divisions given include all the possible ways in which 
the khaikari right has originated in the past or can now be 
acquired or created : 

(i) The old occupant ex-proprietor in villages where 
Ex-]»ropvi(.tary khai- the grantee or usurper obtained or 

kars in khndkaslit vil- jiossessed kliudkasht possession in 

lages. the village. The grantee was “by the 

custom of die country entitled to Uike one-thirti of the 
estate into his iinniediate possession or sir' (Mr. Traill, 
paiagi'apli M, (juoted on j'jage 111 ol the ('.olleclion oi 
Re[X)rts). 11 lie lailcd to do so, the old occupants 
continued to hold the higher iindcr-.pr(>prietary status 
to class (n ), though it seems illogical that the fact of 
the grantee taking kluidkasht possession of ]xn’t of ihe 
village should alfeel the slaltis of the old otcujxmts so 
as t(j leave them ^vorsc off than similar cultivators in 


villages where tlic grantee did not get possession. In 
both (ases the khaikars were leally pa/:/:ff ex-propric- 
tarv khaikars. In practice, however, the old o(cu- 
paiils in the khiidkasht villages sank to the stauis of 
the ordinary har/icha occujiaiKy khaikai. 


(ii) The Klminis or Kaiins—both terms are ikuv 
. . lete—old permaiicnr tenants settled 

on die estate by the proprietor and 
allowed a hereditary right alter long 


occupancy. Ihcy have now become merged in the 
class of hachcha khaikars which is a rise of status for 


them, as they used to pay higher rents and were more 
dependent on the proprietor [r/. Air. Baticirs Glossary 
to tile rk)llc‘(tion of Reports: “a vassal tenant ]Xm- 
riiancmly attached to the scnl “ .... “ originally 
set (led as absoipius (sic.) g/e^<e”|. 


These uro classes (i) and (ii) leprescnt the old 
ancestral khaikars of the period before the framing of 
records, and the body of kbaikar tenants can no longer 
be recruited in either of these ways. 

(iii) Ol the more recent modes of acejuisition and 

Khaikats by virtno creation of khaikari right the most 

legist orod loasos. common is that of a registered agree¬ 

ment given by the bissadar on payment of a premium. 
Such instruments must be registered since they are in 
elfect permanent leases and many tenants and others 
suffer from inability to enforce their rights under these 
deeds ihroiigii lack of the necessary precaution of 
having them registered. 

(iv) At settlement a tenant-at-tvill or otliei' person 

KhaiUarpbv virtue of recorded as a khaikar at the 

Rgreomeut Fottlo- request of the hissadar, usually under 
tnent. Some previous agreement between the 

parties. It is common, in fact, for instruments purport- 
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ing to confer kliaikari rights to defer the entry of such 
rights till the date of tlic next settlement. 


(v) Of more recent date is the custom of Government 
^ j exercising the power of conferring 

UxndJ! kliaik;.ii right on tenants who have 

bioken up and improved unmeasured 
Go\'ernment land on behalf of some proprietor though 
the original status ol such tenants was only that of 
sirtans of tenants-at-will. 


The sovereign right of Ciovernment over all uiiineasured and 
unassessed land (wliicli is now technically district protected forest) 
has always been indispinable in Kiimaiin, and this »power is 
now exercised to confer the status ol a khaikar on a tenant who 
has at his own expense and by his owti lal^our icclaimed Ciov 
eminent waste land in a separate diak or tbok a]jan from old 
measured land. I'his a])j>ears to have been first done during 
the last Garh^val selllcincrit following a ruling of 1891. 

lly way of explanation it should be premised here that in the 
hills no length of occupancy in old measured and assessed land 
gh'cs a sirtaii any title to occupancy or khaikari rights (see the 
following chapter on sirtans). 


It may further be noted that a tenant, who is already a khaikar, 
is entitled to khaikari right in the exten- 
Extensions o cultiva- (ultivation made bv him in un- 

tion by khaikara. , , , i . i " . 

measured land ; this, however, is an exten¬ 
sion of an existing khaikari right and mus! be distinguished 
from the creation of an entirely ncAv khaikari tenancy in favour 
of a sirtan, with which we are now dealing. 


These kliaikari tenures may he creaU^d cither by the Commis¬ 
sioner’s order at the time of making a summary nayabad settle¬ 
ment or grant of a block of unmeasured land, or liy the Settle¬ 
ment Officer in dealing with extensions of cultivation in the 
ordinary course of settlement. 

Mr. Goiidge’s report (page 12) may be quoted as putting the 
above facts more concisely. He says: *‘No length of occupation 
in land already measured and assessed can change a tenant-at-will 
into a khaikar ; but inasmuch as holding may be increased in the 
hills by reclamation of the adjoining waste, cultivators may 
acquire khaikari rights through oonsideralion of the laboui’ 
"and expense incurred in reclamation without the hissadar's assist¬ 
ance and of length of occupation. The Commissioner of 
Kumaun has thus created khaikars in nayabad grants, and I 
liave throughout exercised a full discretion in determining the 
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status of cultivators of benap or land reclaimed from Govern¬ 
ment waste'*. 

I’o sum up brieiiy the above account, 
Summ ry of klmikan main classes of khaikars of 

dillering status 

(J) Hie old ex-proprietary and the under-proprictaiy 
cultivators in villages where the hissadars have never 
obtained khudkasht culti\ating possession; and 

(2) all khaikars of whatever origin, holding in villages 
wheie the hissadars have khudkasht land.* 

"J his latter ( lass conipi ises as sub-ciasses arranged ac¬ 
cording 10 their origins : 

(i) the ex-proprietary culiivatois in \illages iNnere 
the hissadai s have khudkasht; 

(ii) the old khiirni occujiaiKy tenants ; 

(iii) khaikars who have accjuiicd thcii' status 
legistered Ic'ases; 

(i\') khaikars promoted Ironi sirtans or otherwise 
eivcii kliakari rights hv ihe liissadar's (‘onseiH at seUle- 
inenl ; and 

(v) khaikars created by order oi the Commissioner 
or Sctilemem CTlTKei In newh measured and assessed 
lands. 

T'o this accxnint it may he added on tiie negative 
side that— 

(1) a sirtain or tcnani-at-will can never acquire 
Noac(]usiton ofkhai- khaikari righi hy length of 
kali by siriaas in men,- possession as a tenant in old 
Klin d land. measured and assessed land ; and 

(2) that there is nothing in Kuniaun coiKvsponding 
Xo ©x-propriotary .sir die ex-pioprictarv sir tenancy of 
I’ifthts. " e plains in the case of a hissadar 

whose ])roprietary light is sold up. T'lie hissadar in 
sudi ceases has no claim to (ontiime to hold any por¬ 
tion of his land as a tenant under tlic pnrdiasei. 

(3) A’ a(Jf('lf(i khaikars in mixed aiJJa^rs .Or/g/tz and 

acquisition of right 

111 Older to keep dear the wide diffeience between the superior 
kliaikars of villages held wliolly by khaikars and the inferior 
khaikars of ordinary mixed villages it seems best to treat the two 
classes separately and independently in all questions relating to 
the tenures. 


H'lt Reo a’so par{^^ 2 [^ap}l 1 4 htdenv. 
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111 the lollowing paragiaphs (3) to (8) accordingly will be- 

Custcms regarding « disdission of the customs relating 

kachcha khaikars in to acquisition of lights, succession, rent, 
mixed villages. alienation, etc., so far as the occupunc> 

khaikar of the mixed village, in which the hissaclai holds khud- 
kasht land, is concerned. Some of these customs also apply in 
purely khaikari villages, hut these will be indicated in dealing 
with sucli villages later on. 

To define the khaikar brietly it may be said that he is a 
permanent tenant with a heritable but 
defined tenant nou-trausferable right* in his holding, and 

paying a rent fixed at settlement, which 
cannot be altered during die currency of a settlement. 

The lent of a khaikar bears no relation to the rents of other 
tenants, ulio in the hills are too few to 
afford any standard for rent rates or 
revenue assesmients. Revenue assessments in the hills are based 
on a rough classification and valuation of the cultivated area of 
a village and an estimate of its general prosperity, and have 
nothing to d<.» ^\'ith rents received by the piojuietors. 

The rents of the khaikars are fixed by simply taking the pro- 
portionate amount of revenue assessed on 

ve^^Toi^l-TmaUkanl.’*'’ holdings and adding a fixed percent- 
age as malikana. 

Thus, except in some abnormal cases, a khaikar pays tlie 
revenue demand on his land |>Ius a niaJilumn of 20 per cent, in 
Ciaihwal and 25 per cent, in the rest of Kiimaini. In a few 
sj)e('ial cases a higher or lower percentage was allowed by Mr. 
Beckett, who first coinmnted the ^al^ing and uncertain dues 
previcjusly paid into a fixed casli .percentage. Subsequent settle¬ 
ment officers have follcnved ins settkmient of this question without 
any deviation. 

, . X-,, 1 . various modes in which a khai- 

Acqu sitioii of khaikari , - , • • , i t i 

tenure muv originate have already 

been described briefly. 


No new rights, as has fieen remarked above, can now originate 
Old oocuppnt culdva t>n the basis of the ex-proprietary tenancy 
tors and occupancy ten-of the old Cultivator of the occupancy 
tenure of the former khurnis or kainis. 
Practically al! such cases have been settled and recorded long ago^ 
and thougli sirtnns have occasionally been known to claim, khai¬ 
kari light on the ground that they are really descended from old 
proprietors, or that they have for generations been acknow¬ 
ledged as having a kind of permanent right of occupancy yet 
there seems to be no case on record in which any such claim has 
been sucressfiil when contested by the hissadar. They should 
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have raised their claim 40 or 50 years ago at the latest, when 
all kliaikari holdings were recorded and their rents fixed, and of 
laic vcars such claims have l)econie increasingly imsustainahlc 
since the recent setllements. 

Theie is one case on record, however, where such a khaikari 
Unrecordoci anceptrJil light was established under lltc lollowing 
kbaikiri established. circumstances': 

Kalia, ho claimed to be an old unrecorded khaikar, was 
tenant of certain land whitli was sold in lS8t) by the hissadar 
to Kuie Sitigh aircl others. 'The sale deed clcaily mentioned the 
iaci that Kalia had khaikari right. Subsecjiienlly one oi the 
puichaseis denied lliis right, though two ol thcan adniiitc'd ii. 
it was held by the Cionnnissioncr, (a)lone] Erskine, tlnit Kalia was 
actually a khaikar, though not recorded and the non-entry ol his 
tenure iti the settlement pa])ers did not vitiate his claim (Kalia 
K’ersus Kuie Singh and otheis, ol mauza Barkinda, Palla Nava ; 
order of I.'kh Decemi)cr, I89‘)). Now-a-days, however, as sirtans 
do not accjiiire khaikaii rights by length oi ])ossessi(>n, the 
absence oi any entry in the settlement papers is geneiallv con 
elusive of the tenant’s status being only that of an old sirian. 

It is of coinse, less difficult for a recorded khaikar to show 
that certain lands, which he has always 
Port on of old khaikari held on the same terms as his recorded 
hoid.ng omitted by m s but which have not been eii- 

‘ nke if» ih<^ret'orda. i i i i i i 

tered in his holding in the rccoids, ate 

really khaikari land and have been omitted by mistake (r/. 
(dijiani ;yo,s//.v Afadho Singh and Kundan Singh of mauza 
Badholi Afaundarsyun, decided by C'olonel Erskine, Clc^mmis- 
sioner, on 14 th Alarch, 1894). 

'7 lie (reatic)n of khaikaii light hy means ol a registered lease 
is now ilu* usual means whereby the 
Acquisition of ktjaikan originates. Manv a misguided 

1)V red deed. . • j i i i • . ' 

^ U'uaiu IS delraudecl into paying a |>re- 

mium for an umegistered deed, and suits for the recovery of the 
consideration paid, when the plaintiff has vainly tried to get his 
tenure recorded, are ncjt at all uncommon. 

In such cases, when tlic tenant has been pui in possession of 
the land, but cannot get his khaikari right, he remains a sirtan 
in the land until duly rejected. 

Such unregistered deeds often provide that the record of 
khaikari right shall be deferred till the next revision of settle¬ 
ment. In the meantime they can confer no rights and at 
settlement the fulfilment of the conditions depends on the assent 
ol the hissadar, and not on the ineffertive lease. 

Sometimes an agreement to execute a registered deed after a 
certain period is given instead of an unregistered lease. This 
is a different matter and failure to carry out the agreement 
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would involve a question of specific relief under Act I of 1877. 
Money compensation alone could presumably be given. 

A source of difficulty with regard to these registered leases is 
often found in cases where one or more owners of unpartitioned 
land purport to create khaikari right in their share of the land. 
This they cannot do, unless tlieir share is admittedly held in the 
shape of specific separate land and the other cO'Sharers agree to 
the transaction. This is not infrequently the case ; it is found 
in partitions that one or more of the parties have admittedly 
given khaikari rights in part ol the common land and are. by 
agreement, allotted such portions oi the land in lieu of part of 
their shaie of khiulkasht. But if the other joint his adars object 
•‘ucli gi\'ing of khaikari rights is nltrn x’ires. 

Ill Diiiga and others, appcllants-dcfendants versus Jai Singh 
and Ladihinan Singh, plaintifts-rcspondents ol maiiza Poklun 
nsain, Sabli, decided by Mr. D. T. Roberts, Commissioner, on 
l:!2nd August, 1892, one Jit Singh, had made Jai Singh khaikar 
of his khudkaslu and also of his share in the gaon sanjait land. 
Jai Singh sued the hissadnrs for partition and possession of this 
poKion of (he saujail land. It was held tliat khaikari right is 
only established when possession is given by the Jiissadar w^ho 
(reates the right: no hissadar can create khaikari right in com¬ 
mon land because the right must be in a definite area and not in 
an unse])arated share of wasteland. Partition, moreover, can 
only be demanded by co-sharer and not by tenants in common 
laiKl. 

The creation of new khaikari teniues in old measined land 

Khaikari tenures hy hissadai's at settlement is leferred bv 
created by hissadars at Mr. Pauw (page 50) as h'llfnvs :~ 

settlement. 

“At the time of settlement,, howx’ve^. oc(H)):inry tenures are 
created by the hissadar and .sirtan agreeing that the latter shall 
be recorded as a khaikar in the new pajiers. From a decision of 
Sir Henry Ramsay (Sarbal Singh venus Ratami and another, 
Hitoli Aswalsyun, 1866) it would ap])ear that ti e hissadar is not 
Mihsequently entitled to rescind the bargain then made. 

This is a simjde matter depending on an agreement admitted 
I cfore and given effect to by a settlemenr couit. As mentioned 
above, in such cases the parties have often executed written agree¬ 
ments years before settlement containing the condition that effect 
shall be given to them at the time of settlement. But such prece¬ 
dent agreements, if not duly registered, could not be legally en¬ 
forced at settlement, any more than such unregistered leases can 
be rccogni/ed at other times: the carrying out of the agreement 
depends on the assent of the hissadar in the settlement court. 
(Once hissadar has a^eed to the entry at settlement, he must 
abide by his word, as in the case quoted by Mr. Pauw.) 
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I have referred in the chapter on hissadrs to tlie value of the 
_ ^ , . . ... hassadari right in land held by khaikars 

'™dc„tallv „> the premia 
value of the khaikari (hheiit) paid b) nevv khaikars for theii 
right. leases and ‘dr acquisition o*' kh iikari right. 

Mr. Paiiw on page 50 of his report puts this premium at about 
half the selling value of the land (as khudkasht). The price 
should be going up, as tenants get inon nlentiful and land more 
valuable. Sub-division of hissadari holdings, as the population 
increases, leaves less sujicrfluous land ro be given U) khaikars. 
On examining some recent regiaered -ctia^karl leasei ai Pauri, 
Jiowf'V(‘r, Ihe following was ohiained : 

In 25 leases an area of 1,222 nalis (al out 60 atirs^ was leased 
and the total premia paid amounted to Rs. 2.0M or rather under 
Re. 1-12-0 a nali : vaiving between exticmcs of S a nali 
and Re. 0-1-0 a nali. Excluding one very large at (‘a the aveiage 
C'f the remaining 21 leases (omes to neailv Rs.2 a nali. If the 
lands leased were cjf a\(*rage (juality these figures would indieate 
a rate decidedly iiiuler Iialf the selling value as khndkasht. As 
a rule, however, a hissadai gives rather inferior lar>d to a khaikar 
and keeps the best pait of his estate for himself. Probably, 
ilien, these figure indicate rate ol abem half the selling value 
of the land or rather less the leases did not ir any ctise state the 
levenuc of tlic land translerred. 'Ehc figures (or llic premia 
may not have lieen correctly shonn in (he deeds in all cases. 

Another test in an indirect way is the pioportion of crim- 
pensation paid to the hissadavs and to the khaikars, respee- 
titely by agreement of the parlies, when land has been acquiied 
for public purposes. In one or two recent cases of this kind 
It' (iarlnval the liissadars and khaikars have t'oluntarily agreed 
tltal tinee foin ths oi the compensation paid should go to the 
khaikar and onlv oiie-fointh to the hissadar. This .seems to 
Iiave been rcmarkahly liberal conduct on the part of the his- 
sadars. Combining the above results with the experience of 
.sf>ine cases in Almoia it may be said that the permiiim paid 
tor kliaikari right and the value of tlie right may he taken on 

die average to he about half the value of khudkasht land, or 

Rs.50 per iiipce of revenue; hut the data aie somewhat dis- 
crc|)ant. The cjnestion is, however, one which is very seldom 
in dispute before the courts. 

On the subject of tlic creation of new khaikari tenures in 
new cultivation by the Settlement Officer 
Acquisition of khai- in making out his new records or by the 

sanctioning nayahacl 
grants I have already quoted Mr. 

Goudge’s remarks. I cannot do better than give in full Mr. 

D. T. Roberts, Commissioner's instructic^ns of the 24th 
Fchiuary, 1895, to the Settlement Officer of Garhwal on this 
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subject. They put the position with great cleatness and pre 
equally applicable to nayabad grants, when the circumstances 
are similar. 

Mr. Roberts laid dcAvn the principles to be observed as 
follows : 

“(1) In view ol the Hoard’s uiling in the case ol Murti 
\>fnsiis lUtain Nath, derided on 21st [annaiy, 1891, the 
instructions given lor the preparation of the record-of-rights 
in land unmeasured at last settlement and now under culti¬ 
vation require amendment at one point. 

(i^) The jOrcsent instruction is that in case of land un¬ 
measured a I last settlemciu whi(h sinc e then a sirtan 
lias broken ujd and now cultivates, the cultivator shall be 
recorded as a sirtan and the hi^sadar bom whom he holds 
a })roprietor. 

(t') A sirtan has luj occnj)an(y rights in land measined 
;\i last sculement as belonging to hissadars (^r kliaikars. 
rite Avajil)-id-ar/ of last settlement records the right of 
hissadars to lake l)atk Irom siitans the land given onl to 
them and the effect v)i an entry under the present instiuc- 
lion is to record that the cidiivator has no tight of oc¬ 
cupancy and holds his land subjec t to such rent or set vice 
as the hissadar may agree to, 

(1^) But the Boatd’s luling above teUired to lays down 
that in the case cd unmeasured land which a tenant has 
broken up and brought under cultivation since last settle¬ 
ment, and of tvhich be has continued in uninterrupted 
possession tliiougli a long series of years, the zamiiidar has 
nc) right of ejeciiricnt. 'The long series of yeais is not 
specially tletermined and the period in the case in which 
the ruling tvas giten was found to be over 20 years. 

(5|) One of the princij^al grcjunds of this decision is tliat 
in unmeasured land the State is proprietor and it follows 
from the position that the State has tolerably free hand 
in determining tlie condition on which the cultivators of 
the unmeasured land shall continue to hold. 

And as there is no clear custom regulating the grant out 
of unmeasured land hy proprietors and as the tvord sirtan 
implying a casual tenancy from year to year in measured 
land does not necessarily aj)ply in any case to a tenant 
who has broken up and cidtivated w^asteland with the 
consent of the prcDprieiors, it by no means follows that 
even if the tenant has not held through a long scries of 
years the landlord is empowered to eject him. 

(6) The true positiem would seem to be this : (i) if the 
unmeasured land is not a mere extension on the boundary 
of the tenant’s original holding but is new land, then if 
the tenant has had uninterrupted possession for a long 
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series of years lie has unquestionably acquired on occupancy 
by analogy with the rule in the plains, a period of 
12 years should be reckoned sufficient; (ij) if the possession 
has not i>een lor 12 years or more the circinnstaiKes of 
the (ase require to be (onsidered. Jf the land has never 
been (ulti\a(ed by the landlord hiniseU and if the tenant 
has been put to laboin and expense in (Icaiing ruKl culti¬ 
vating tilt* land without ain express siipulatioii that the 
iaudloid could turn him out at will, the tenant should be 
recogni/ed as having a right of r'ic(ur>aucy : (iii) is ih<' land 
is a mere extension to unmeasured land of the jnevious 
liolding of a sirtan, die presumption should he that he onlv 
Iiolds as a sirtan whatever he the length of occupanev. 

(7,) tenants retogni/ed as having a right of occu]jaricy 
on tlie giounds above staled should he iccorded as khaikars 
and their rent liki‘ that of olliei khaikars slioiild he fixed 
at the (ioveriimeui revenue ])lus 20 per cent, in the absence 
of ^vriiien agreement to the contraiy/' 

f lie boaid's oid(?r ol ilu* 7ih September, 100a. in Nand Kishoie, 
eu., ol (iali, Hangoi vri.su.s Dlianua and oiOcin, t(*g<nilin,n the 
apjilicaiion «)i these lules to Almora m.av also be lelerrt'd lo. 

A lurther cjuestion in this connection is legarding the 
procedure foi an ordinary rent court, if a case of ejectment 
legaiding such land caiuc iqi hefoie it, where no settlement 
oi navabad order bad ever been passed. Clases olten occur 
when a his.sadar during the cuiieiuy of sctlleinent has had 
navabad cultivation made in a seoaiaie ihok away from 
jneasiired land without the lorniality oJ apphing for a naya- 
bad giant. Such cases ai-e inegular, of cour.se, ;as genuine 
navabad, the bieaking uj) of new land in a sepaiate cliak or 
thok as distinguished liom mere extensioirs in continuation 
of old measured land, should only he made alter applying for 
a navabad grant at any rate when the cultivation is more than 
an insignificant jdoi or is right in the forest. In the remoter 
parts, however, inconsiderable areas of siu^h nayabad often 
]:)ass unnoticed, for many veais and are not interfered with 
vvhen found lo he of old standing and not c^f an obiectionable 
naliire.* In the case of such laud if the hissadar ejects or 
tries to eject his tenant the court shoidd evidently follow the 
I ides cjuotcd abov e and declare the tenant to be entitled to 
resist ejectment if the circumstances appear such that he 
would be recorded as a khaikar at settlement or in nayabad 
proceedings. Ihis is the ]>rin<iple laid dovv^n in the famous 
original clecision of Utlam Nath \>fn\si!s Afnrthi on which the 
settlement instructions were based, these instructions being 
an expansion in detail of that ruling (see the chapter on sirtans, 
paragraph 2). (Compare ISfr. Hamblin, CommissionerVs order 


*Seo t'hapler \TII on nayjibad. 
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in Autar Singh and another versus Sarup Singh, special rent 
appeal No. 1 of 1899-1900. 

It is necessary to distinguish these cases, where a sirtan or 
other person cultivating nayabad under 

Extension of cultiva-a hissadar is raised to the status of a khai- 
kars khai- froiii tlie ordinary case of a khaikar 

who extends his khaikari cultivation into 
unmeasured land or bieaks up fresh land in the village, A 
khaikar has just as much right to extend his cultivation into 
unmeasured land as a hissadar has, even in villages Avhere the 
hissadars hold khudkasht. 

This was settled, as Mr. Pauw says, but Sir Henry Ramsay 
in the case ol Fateli Singh ;r).s/rs Hansa and others. The judg- 
mem is tvorth cjuoting in Jnll : 

Reylm r Appi al No. 40 of 1882 

Al^l)ell(nu.s—\lnnsd and others (of Heori Kiitora) . 

Rrs/)()}i(l(‘Nts--Fd{ch Singh. 

Ajj])eal agaitist ordei giving respondent a decree for 4^4 
rial is. 

Aj)pelan(s are khaikars and lespondent a hissadar of the 
village Deori Kutoia. "1 hese villages are assessed at Rs.55. 
Hiis claim lor Avasteland is nothing more or less than an 
attempt to establish /.amindaii right within the village 
boiindaiies. The khaikars of this village are old marusi 
asamis. AVastc uimieasured land is the joint property of Go\'- 
ernincm and villagers. If it were deemed advisible to estab¬ 
lish a nayabad or to preserve a blcjck of jungle, Government 
has the right to do so, though such wasteland is left un- 
interierc'cl tvith, if it is not reejuired by Government. Tlie re- 
curdcci hissadar lias no right to claim hissdari during the cur- 
lency of tlie settlement in jungle land brought under culti¬ 
vation hy the khaikars. He may cultivate new land if he 
likes ; but lie cannot claim rent on land which does not belong 
to him, nor can he assess khaikars till proprietary right has 
been sanctioned in it, as at present he has no such right. I 
cancel the order of the Lower (^ourt and dismiss plaintiff's 
suit with costs. Dated the 4th Feburary, 1882. 

I he two points are— 

(Ij) that Government, and not the hissadars, is the owner 
ol all unmeasured lands; and 

(2) that the rights allowed by Government are allowed 
to the “ villagers " and not to the hissadars alone in domi¬ 
nation over the other villagers. 

The right of khaikars to khaikari right in the extensions made 
by them lias been followed without dispute in the latest settle¬ 
ments of all three districts. 
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The order of the Board in Sheo Dat of Guil, patti Dhangu 
versus Kalamu and others, dated the 15th August, 1893, may 
be mentioned in this connection; it only related however, to 
a case in which the khaikar broke up land by agreement with 
the hissadars. 

( 1 ) Termination of a khaihari tenure is mixed xnllages 

Having considered the various origins of khaikari tenures 
it may be as wcJJ to consider next how such tenures are ter¬ 
minated. I'here aie four ways in which khaikari land may 
lapse t() the proj)riet()r in khudkasht villages. 

I’hese wa\s are— 

(i) by ejectment for non-payment of rent or for other 
cause : 

(ii) by voluntary rclincjuishmeiu on the part ol tlie kliai- 
kar (ladawa) ; 

(iii> by disjK>sscssion for a period of upwards ol six 
monlhsS ; 

(iv^) by failure of the line of sutcession on the death of 
a khaikar. 

7 iiis iourth way is the central cjuestion of succession to khai¬ 
kari holdings, and is the most important point of customs 
telating to this tenure. 

Ejrctment for non- the ejectment ol khaikars Mr. 

pay raent/of ront. Pauw says (page : 

“ I he ejectment of khaikars can only take place on a 
flcdcc ol (iourt Avhidi is usually only made in case of proved 
inability to pay the assessment, for instance, Jion satisfaciion 
of a decree lot lent. It thus happens that tlie ejection of 
khikars is almost unknown. 7'he hissadar is also \erv cautious 
Ml iniei fering ith a khaikari holding unless armed with ladawa 
as it generally ends in his being mulcted in costs.'* 

As the rent of a khaikar is always extiemely light and a 
lew lupees is easily laised in the hills, it is veiy rarely that a 
khaikar really cannot pay his rent, and if he is a thriftless 
never-dowell or wants to throw up his tenure for any reason, 
the hissadai is nearly always ready to pay him a round sum 
to relinc|nish his holding since the value of the khaikari right, 
as we have seen above, is very ccnisideral)le and always far 
above any three years’ rent that the hissadar could claim. 
.Accordingly I have not found a single record of a case in 
which a khaikar was ejected for non-payment of rent. It 
was rej>orted in .Almcjra that one or two cases had occurred in 
tire past and one suit of the kind was once filed in my court ; 
but on the defendants being summoned he promptly paid into 
the court the arrears of rent and costs and the suit was dis¬ 
missed. There ate thus no dear ridings on the subject and 
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the procedure that should be followed is not at all clear. Mr. 
Paiiiv, it will be seen, puts it vaguely. Whether a hissadar 
should first get a decree for arrears of rent and on failing to 
get satisfaction should sue or apply for ejectnicni on the ]:asis 
of h»s decree, or wJieiher lie should sue direc t for ej(‘( tinent on 
the ground of non-payment of rent, or should sue in the alter- 
native for ancars of rent, or in default for ejectnicni, is nowhere 
laid doAvii. Tlicre is no pro\isiou in the Knmaiin rules for eject- 
nicnl by a])piiralion or notice, and it Avould appear that the his¬ 
sadar should eitlicr sue directly for ejectment on the ground of 
non-payment of rent and get a declare if the defendant fails to 
'|iay the amount due into court, or else that the hissadar should 
fu st get a deci ce ior arrears of rent and then file a fin ther suit for 
cjectinent if the decree cannot be satisfied by attachment t>f the 
other property ol the khaikar. Jn the solitary case referred to 
above the hissadar adopted the forincT direct course, but the 
^attcr double pifjceduie appears to be that (ontenij^lated in Mr. 
PaiuvV. note. 

it would seem also that non-payment of how’cter small a sum 
would entail ejectment from the entiie Iiolding. li would be 
inojc equitable peiliaps if the (oiirt bad ilie potver to cleterniine 
tlic area of the jxirtion of the holding, ejectment from which 
t^’ould laiiiy rcju'eseiir the amount of rent due. 

J'lic only other case in whidi it lias ever heen held that a 

jo fitment; by liiBsadaiddssticlai can claim to eject a khaikar 
objecting to trengfor byA\’oul(l a])j)ear to be in the event of the 
khaikar. latter’s aitempling to mortgage or other¬ 

wise ti ansi Cl his Iiolding. I'his is not so much the ejectment of 
(lie khaikar as the rcsuniption by Iiissadai of land which has 
passed (Hit (d khaikai’s liands. Even this powcT, however, is of 
•Jonbtlul extent. 

Mr. Panw’s lemarks on the subject arc as follcms (page 47): 

“It is a very general practice lor khaikars to give cultivating 
])ossession in some of their land as security for the paymeit of 
a loan, that is to say, by deed or vcrlially they mortgage their 
holdings. Tii the case ot Dlian Singh i>ersus Makhandu of Kot, 
Siicmsynn, the defendant, a khaikar, similarly mortgaged land 
tu various people, and the jdaiiitifl hissadar sued to recover the 
land. The court of first instance (Colonel Charstin), alter 
exajiiining the papers, found that two of the mortgages had 
been reccjrded in the settlement papers, that there was hardly 
a tenant in the village but bad some land mortgaged, that the 
plaintiff admitted that the custom fjf a mortgaging for a short 
lime Avas a comme^n one, and that if the defenciant would redeem 
in short time he Avonld not object. Plaintiff Avas given a decree 
that if defendant failed to redeem in two years he might redeem 
himself. Sir Henry Ramsay in appeal ruled : ‘‘As there is no 
special clause in the settlement agreenrent and the whole village 
does not appear to be in the hands of khaikars, I do not see why 
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lilt: kliaikars of Kot should he dillerent from, oihers. If they can 
mortgage, they can sell, therefore any mortgage that kliaikars 
(an make nurst be purely nominal and can convey no right to any 
other of the khaikari land he holds" (22nd August, 1873;^). The 
order was cancelled and the plaintiff given imniediate possession. 
i\o iivojc recent (ase has octurred: hut it is difficult to see why 
tilt hissadai is prejiuhded in a case of this kind any more ilian 
hv a sub lease of the holding, and the commonness (if die latter 
custom is evidenced by the lecoid ol the former and jiresent 
seat lenient. In either case the occnpaiicy must teiininaic nith 
*iic real khaikai’s death, and as there can ihiis be no nnantiioii/- 
c cl ])i oJongation ol the kliaikaii tenin e, the hissaJai’s 
1 e\ c‘j .sionat y interest leinains uniinpaii ed. Mr. Pauw, however, 
^\as misinlonncd in saying that no more icaeiii (ast‘ had ocenned. 
In Khijii and (lancshn, apjiell.ints-deleiulanis ri'iwus Jkili Ram 
oj Pokin i, Sitonsynn, decided hy Mr. Ross. (loinmissioner, on i7th 
Angust, (88S, liali Ram sued lor possession ol the liolding ol a 
deceased khaikar Rhinui on the ground that he iiad moi'ig; ged 
ins liolding. Mi . Ro^s said : “Hhinui had a jiei feet ligla to 
m.atgage the iile interest in his khaikaii liolding. P>hinm’s son 
must most disiimil) siiccc'ccl and inherit his holding.” Though 
the cireinnstames were somewhat diileient the riding is a \eiy 
definite and unec]ui\c)ca] one on tlie subject of khaikari mort¬ 
gages. It is to be noted that what can lie mortgaged is onlv the 
lile-iineiesi oi the existing tenant. 

.\iiothei case indirectiy healing c*n the ejuestion is that of 
(iaje Singh ol inau/a Bhawani, Khalsynn uc/sz/.v Sri Rani and 
Isliri Dal, decided by Mr. 1). 1', Roberts as (Commissioner on the 
Pfii Se])teml)er, 1892. A khaikar, Maikii, had adopted iiis 
ncjihew, Ciaje Singh, and then liaiidcd ovea his holding to (»aje 
Singh. On Harkn’s death dnc‘e \ear."' later tlic hissadai sued for 
c UK c'JIation of die transfer and the aci()}>ii.on. Mi. R(d>erts 
upheld the title ol (iaje Singh; but tin's case is a mixed (jue'vfioii 
ol ado])ti(m and transfei. A khaikar could no doubt ni.ike o\'er 
his holding to his son and heir during his lifciimc and lea\c the 
village without the liissadar being entilk'd to object, and Cnije 
Singh having been adopted was in the jjosition of a son (see 
succession among khairkars hi fra) . Though the decisions of IMr. 
Ross naturally do not carry the same weight as those of Sir Henry 
Ramsay, yet 1 think on this point his ruling backed by Mr. 
Paiiw's opinion and the indisputalilc custom of the country of 
kliaikars moi Igaging their land may lairly be set against Sir 
JleniA Ramsay’s decision.'* Apart from such cases of im^rtgages 
die liissadar could no doubt stop in and resume the land if a 
khaikar made or purjxjrted to make a final alienation, of his 
land by sale or gift and handed the land over to a third party. 

♦Since the above lomarks vrere written Sir Henry Kamsay's ruling h«s 
been followed and a mortgage by a khaikar in a mixed village doelarod nu 1 
and void by Mr. Campbell, Commissioner, in Ranjit Singh of Jawar, Balia 
Langur versus Batan Singh and others; order of the 2'7th May, 1907. 
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Other questions relating to transfer and sub-lease by a khaikar 
vjll he dealt with later on. 

The khaikar may also relinquish his land at any time by a 
deed of relinquishment (Tadawa) execut- 
favour of Ins landlord, butjipt to 
^ihc prejudice of his partners in the hold¬ 
ing. T hus in die case ol Chhoii ifersiis Jivanand of ITprain- 
klict, BacJiansyun, the plaintiff widow of a deceased kha.T.ar, 
sued to cancel a ladawa given by her eldest son to the hissadar 
defendant, as <he had a younger son. Sir Henry Ramsay ruled: 
“If Paunlya did not wish to cultivate the land, his younger 
brother had die right to ad. and Paunlya had no right to give 
it up by ladawa.” 7he deed of reliiK|uishmcnt was accordingly 
cancelled (4tli September, 1878) (Pauw, page 40). See also 
paragiaph 8 of the sample copy of Mr. Beckett's Ikrarnama 
ap})eiKled to Tnirodiietorv ehaptc!', this ('ondition was a 
stereotyped one lot all villages, hut only applies to mixed villages 
in which the hissadars have khndkasht. 

:>u(h relnujuishinents are not common now-a-days, and when 
they do occur are nsally of the nature of a “huying out” by the 
hl''^af^'lr ol tlie khaikar's interest (sec above on the value of the 
khaikari tenure). A khaikar can of tourse only relincpiish the 
land in fa\our of his o^vn hissadar or of all die Jiissadars if 
thete are more than one. He cannot convey any special interest 
in his land to one or two out of a niunher of hissadars by giving 
his ladawa in favour of such individual or individuals. 

In the uimsual event of a khaikar wishing to resign his land 
and the hissadar being unwilling to accept 
^Notice of relinquish- resignation, the khaikar should, it 

appears, in order to terminate his liability, 
hie a jieiition in court lor notice to issue to the hissadar that the 
kiiaikai had resigned his holding (cf. jethua irrsus Jol Ram of 
fvaphali, Kaiiriva VValla, decided by Colonel Crigg on the I8th 
Jinie. 180()). 

Aiticle 2, Schedule A of the Kumaun Rules, fixes the jieriod 
oi limitation for a suit by a tenant to re- 

Khaikarout of posses- ^^vei the oc cupancy of land at six months 
Ironi the date ol dispossession. A khai- 
k: 1 is a tenant and a suit by a tenant against a landlord to recover 
the occujiancy of land js a rent suit under clause B (7) of rule 
.HO of the Kumaun Rul^. The period of limitation fixed in the 
“ahovenamed Article 2 of Schedide A applies to such suits. 

Hence if a khaikar is dispossessed I v the hissadar and remrdns 
out of possession lor over six months without filling a suit Jie loses 
the right to recover his land and his khaikar determines (cf^ 
Chanar Singh versus Lalmani and others of Bamanchaura, 
C>iiwar. order of Mr. Hamblin, Commissioner, of the 3rd Sep¬ 
tember, 1900). 
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'I'his rule only applies to rent suits, as between a tenant and 
his landlord. 

If the khaikars is dispossessed or ousted by a trespasser, not 
having pi'oprietary it is an ordinary civil court 

• nimeit Nor would the hissadar apparently derive any title to 
fesaime land from the khaikar's being out of possession by the 
aci of a trespasser. The trespasser per contra could never 
inquire khaikari right as against the hissadar, though he might 
in time make good his title through adverse possession as agiinst 
:ne dispossessed khaikar. 

(5) Khaikari succession i?i mixed i'lllaoes 


I’he fouith case in which a hissadar can resume or recover 
possession of khaikari land forms one of the aspects of the ques¬ 
tion oi succession to khaikari lyolding^. 

rile customs relating to siucession arc the most important of 
the various cpiestions relating to the khaikari tenure, and turn 
on the point of whether the hissadar can or cannot in any parti¬ 
es Jar e\eni claim to resume the holding as having lapsed through 
Jjc aliscnce of a qualified heir. 

The following reinaiks, as premised above, rate only to nnxed 
\illages in which the hissadar hold khudkasht. 


Suoof'fl^ion : sons. 


'I’lie khaikari tight is a heritable one. but tlic < lasses of 
relatives entitled to succeed to it are limited. The exact point 
oj limitation is a great point of di^jmte. 

As regards the right of relative to succeed, no doubt has 
ever been exptessed as to the son’s right,” 
says Mr. Pauw (page IG) *. As regards 
illegitimate sons, however, I can find no rulings. Instances are 
often met with in which the sons oi; a dhauti wife have siicecd- 
eci to a holding without dispute ; l)ut 1 do not leniember any 
instance of a hissadar contesting such a succession on the grounci 
ol tlie son’s illc^gitimacy. The fact is tluit the majoi ity of khaikars 
are of inferior caste as the old occupant cultivators in the villages 
would naturally be, and among such kliasiya castes there is no 
question about the right of a dhauti's sons to inherit. I Iiad 
an instance of this before me recently when the son of a dhanti 
had inherited without disjnite a fifth share oi his father’s holding 
ec]ually Avith four legitimate suns (Gyan Singh versus Kuttu of 
mau/a Goila, Civil Appeal no. 4\ of 1900). 


” The daughter’s right is more doubt fill, tliongh 


D njghter's sucof'ssion. 


in the case 

ol Musammat Sauni and another versus 
Prasadu and others, Pauri, Nandalsyun, 
the plaintiffs sued to succeed their mother as khaikars, and got 
a decree which was upheld by Colonel Erskine on appeal (19th 
May, 1890). In a former case a nephew had been preferred to 
a daughter and a daughter’s son, even when the latter were 
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suppoi tccl by tlie proprietor while still earlier cases had declar¬ 
ed the nephew incapable ol siicceediirg at all—facts which c iily 
sliow die necessity for a clear exposition of existing rulings. 
The daughters light is no doubt a highly e(]uitable one, and 
would apply a fortiori in the case of a ghar-jawain and daughter’s 
son, tliough it cun haidlv be said t^at the rights of either are 
generaliy tccogUised” (Pauw, page ^6). 


On the above points of succession by the daughter, daughier’s 
son and ghar-jawain the only ruling 
s s-N '^^hoi thconiing appears to he that of Taman 
girt juwajn. Singh i'rrsns (lhanar Singh of Mainkot, 

A!alia Salt, in \vhich (lolonel ErskiiiL held on the 26th August, 
1889, that a daugiuer’s son cannot claim to succeed to holding 
of Ins (unleinal) grandfather. 


On no subjec t in Kumaun is there sc^ much need, not merely 
a-. Mr. PauAv says lor a clear exposition of existing ridings, but 
for any authoritative and reasoned iiding at all as in the case 
of khalkari successions. 


d he Avicl(n\ inherits a lifc-tcnnrc in the ahsc.uicc of sons. Mr. 

Pauw says (page 16) : “As regards heirs 
>(iiei than desc ^‘lulants, the tvidotv has an 
stuccoed in the absence of sons, and in this 
jv prelerred to the daughters.” In the case of Ratan .Singh 
va r.w/s Dhaunkalu and others of Sirwana, Iriyakot, the plaintiff 
hissadar sued to obt<ain land from the defendants cultivating 
bebail of die deceased khaikai’s v;idow. Sir Henry Ramsay 
ruled ; “Wdiile the wife of the deceased khaikar is alive this 
claim is inadmissible” (9tb ATaV, 1872). 


” Tlie riglu of an adopted son to succeed would not be worth 
, , , noticing were ir not that it was denied in 

'• several cases by Mr. Ross while (commis¬ 

sioner. Sii Menry Ramsay, however, in tlu‘ case of Kairuup 
'i'rrMi.s Narayan Singh, Kirkhu Mawalsyiin (1st February, 1882). 
cicarlv u])hcld tlic right of an, adopted son to succeed, and in 
the case ol Sri Ram and another i>rrsu.s Ciaje Singh ol 
Bhawain, Khaisyun (9Lh .September, 1892), and Kirpa, of Ghiri, 
Kapholsvim vr?-.v//.v Kedaru (1st (August, 1891) this view has been 
rc-aflirnied. ” (Painv, page ‘16.) 

Furilicr reference may be made in support of this right to 
Mr. D. T. Roberts’ decision in the case of Gajal Singh, an 
adopted nephew nc?.s//.v Sii Ram and Ishri Dat mentioned above 
Avitb reference to transfers by khaikars, and also to Colonel 
Grigg's Older in Har Dat Singh x'crsus Harkua (Revenue appeal 
1 of 1898-91, dated the 4th July, 1904). 


” Collaterals, as a rule, are only allowed to succeed if they 
p , , share in the cultivation of the holding 

^ ^ (i.e. are what is known as shikmi). There 

are no definite rulings on the subject, but Mr. J, R. Reid has 
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expressed his opinion that section 9 ol Act XII of 1881, might 
laiiJy regulate succession in this case." (Pauw, page 46.) 

I lie rule laid down by Mr. Pauw is identical with the riding 
laid down by Mr. Giles as Commissioner on 16th July, 1891, 
in bhiin Dal or Kahvaii 'i'fnsNs Bhagdeo ol Chaurasn, that 
“a (ollateral is only entitled to succession to the khaikari tenure 
when he has jointly culti\aU‘d the land with the khaikar," a 
ruling lercntly quoted and followed by Mr. J. S. Campbell, Conv 
niissionei. See also the Board's order in Dharrna Nand I’crsus 
Kandapali ol Dinga. Silor. dated 9ih October, 1KK9. 

rhe /omnumest cases of dispute relate lo siufession bv 
biothcis or nephews. 7’he riding of Mr. Cwles qin)tcd a]:)ove 
disniissc‘d the claitn of a nephew. For an instance of a joint 
1)rother's title to succeed, Ganga Dat nfersus Bachua (Com- 
ini^siono’s appeals 7 and 1,4 of 1885) may be referred to. 
llic Board’s f)rdei referred to above upheld a similar Haim. 
per (of.'hd in 4'ika Ram i'cysus Birua and others. Mr. Ross 
'tvroie on tfie lOtli Detember, 1887: "The land not being 
ancesMal and the biotlieis liaiing lived separate!)- lhe\ liave 
no Haim.” 

Bui when two brotliers took a joint lease fioin the his.saclars 
and theii sons succeeded I hem, on llic death of one of the sons 
wiiluuu diuHi lu'iis it wa^ hehl that his cousin, the son of the 
odie) joim lessee, teas entitled to succeed to the holding, 
although the l)i()theis and their sons had hecn in possession 
quite se)>;uau4y and bad had their holdings separately recorded in 
the .seitlement iceords (Bhawan Singh of Kotuli. Boraran 7/cr.v/n 
Garni Dar and othcis, Mr. Giles, Commissionei's order of 41st 
August, ISPl). 

Ill this case tlie joint ic.ise saved flie situation as against 
the Iiissudais. Juu if, in an ordinary case, two bioiiiers iie 
herited rheii lather’s holding and thereafter separated and 
held the land in two disliiKt holdings, separatch- cidtivatcd 
and paying separate rents, the suivivor could not (laini to in¬ 
herit if his brother died without diieet luirs. 

I'he question turns on the j)oiiu whether the collateral was 
adiiallv a shiknii in j(jint cultivation of the holding or not; he 
must apparently have liad an unseparatecl interest with the 
deceased khaikai during the latter’s lifetime and have been 
jointly liable for the lent, since this is the pc'iint where the 
liissadari interest is affec ted. 7'his can often be tested from the 
village records where there are shikmi-fards made out at settle 
ment or wlieie all the joint liolders were entered in the pliant 
and mnniakhib. In fact the record of the holding is often made 
the main test, which apportions the burden of proof to one 
side or the other. 

On this view, if two brothers had separate holdings and one 
of ih.e two, having no direct heirs, called in one of his nephews 
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lo assist in the cultivation oi his holding, the nephew would 
not inherit, inasmuch as he was not shikmi with his uncle, since 
he had no joint interest in the holding during his uncle's life. 
His interest would be in his own father's separate holding, and 
he was not a joint cultivator with his uncle, but an assistant 
of or dependent on his uncle. He would not for instance be 
liable with his uncle for the rent of the latter's holding. I’his 
vieAv would seem to follow from the use of the term shikmi in 
Mr. Painv’s remarks, but it might be held perhaps an unduly stiici 
limitation. The flaw might in any case be got over by the 
adojjiion ol the ncj:)liew' by his mule (r/. the case quoted abo\e 
under succession by adopted soJis, provided that the adoption 
^vere admissible in Hindu Law\ ’Hie whole question is one of 
tvliidi diflerent officers Jiave taken iiarrowei or more liberal 
views according to their jnepossession in favour of the hissadai 
or kliaikar and to their previous ideas derived from ex^perieiue 
in the plains. If siuh a siucession is admitted, however, the 
line must still be drawm at some point ; lor instaiue a khaikar’s 
widow, lia\ ing no chiklien, often gets in a ne))ht‘^\ or (ollateral 
to cultivate for her ; in such a case ])rcsmnably the collateial 
would acquire no claim to inherit, since lie had nca joint iiitciest 
or joint cultivation with the last holder of full right in the 
tentne, namely, the widow's deceased husband. 

Despite these limitations, however, (callateials, who have no 
strict light to inherit, do at times succeed 
Svicce'ssion of coiin-|jy acejuiese encc nl the hissadai. 

- remarks (page If)) : “Siicces- 

Sion by rclatnes otbet than those men¬ 
tioned can lake place ivilh the cemsent of the cf)-sharei\ but 
not otlierwise ; hut this may he regaided latlier as a rencuval 
of the khaikari light than a continuation of it." I'jiis consent, 
tacit or express, nsnally relers to cases of cnllaterals. The 
important point to notice abcjiU such succession is that when 
the hissadar has tacitly or expressly recognised it over a consider¬ 
able interval of lime, he cannot snbsecjuently turn round and 
raise the cjueslion of the (ollaleral's light to in'herit. 

Ml. D. Roberts. Ciominissioner, in Fej Singh and Khim 
Singli v'c?s?/.s ^^oti (7th Se])iemhcr, 1892) laid dcjwm the custom 
as follow^s : 


“ Now, altfiougfi collaterals may have no right to succeeed 
to a deceased khaikai's holding there is no clonbl that they 
frequently do so with the tracit or express permission of the 
])ro] 3 rietors : and it is also an adimitted custom of Kumaun 
that a khaikari right may be created at the will of the proprietor. 
^V9len, therefore, a rolLueral lias been snlfcred to sneced and 
to retain possession for so long a period as 12 years, I think 
the tacit consent of the proprietor is to be presumed and that 
he has no right to turn round after so long a period and raise 
the f>Qjnt of hereditary right." 

Mr. |. R. Reid's order in Lachhmi BalJalih vrisus Pania 
(appeal 71 of 1889) takes a similar view. 
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The same docuine oi factum valet would no doubt apply in 
the case of heirs other than collaterals ; for instance a daughter's 
son or gfiar-jawain (see above), if the hissadar acquiesced in 
their succession, though it would not help an outsider who had 
no shadow of claim to inherit from the deceased khaikav. 

(6) Transfers as i>etwef n khaika)^ 

I’he question of transfers by khaikars as adecting their 
reJation with the hissadar has been dealt with above. What¬ 
ever view^ is taken of the hissadar s right to resume land mort¬ 
gaged by a khaikar, there is no iloubt that the mortgage is 
binding on the kliaikar in his relation to the mortgagee. See 
Daulat Singh versus Khimia of Kauli, Kaligarh, decided by 
Mr. D. T. Roberts, Commissioner, on 27th July, 181)2. Whether 
the hissadar iries to intervene or not is a different question. 

A khaikar can sublet his land and get it cultivated through 

, , , , ,, anv one he likes. Theie is no question 

Sub-lease by khaikar. i i i i ^ . 

about this so long as he does not pur- 
poi I to make over the khaikari right. OjloneJ Fisher, as 
quoted by Mr. Paiiw, ruled tJiis in Suraj Singh versus Amar 
Deo. Mr. Pauw goes on to say (page 17) : “ I'his of course 

holds a fortiori in proprietary villages. Jn these, however, 
the light to sublet has been by no means always acknowledg¬ 
ed, dec isions having been sometimes given to the eflect that 
il a kliaikai cannot cultivate all his land it is his duty to re¬ 
sign it to the j)roprietor ?” But in the case Bakhtawar Singh 
of Cham Ian, Katli versus Kaulu and another where the his¬ 
sadar sued to recover land so sublet, Mr. Ross in appeal ruled : 
”1 he proprietor cannot inierleic. Kaulu is the khaikar and he 
(an cultivate through whom he likes. At Kaulus death, 
Ratanu’s tenancy will cease, and Kaulu's heirs, if any, will 
succeed, or the land will lapse to the proprietois (J9th Septem- 
i)cr, 1887)." 

A further ruling in whicii it was laid down iliat a khaikar 
has a perfect right to lease Jiis land is that of Dharm Singh 
versus Madho Singh (Commissioner's a]>])eal no. 81 of 1885 
by Sir flenry Ramsay). 

(7) Partitions between kheihars 

The question ol the paititioning ol the proprietary right 
ill khaikari holdings has been referred to in the chapter on 
hi.ssadars. Joint khaikars can also obtain partition of their 
holdings. Such partition may be {a) inqierfect, division of the 
land held, leaving the parties jointly liable in the last resort for 
the whole rent, or {b) perfect, a complete separation both of 
land and of rent, i.e., of the liability lor the several sums making 
up the previously joint rent. 
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Iiiij^erfect paniiion may be had at Uie_,desk^ the 

joint tenants,; but perfect partition can only be effected with 
:he previous consent of the hissadars (see Partition Rules, rule 

10 ) ... ' ' 

riie hissadars cannot have the land oi a Joint khaikai i holding 
partitioned up against the will of the khaikars, so that separate 
khaikars may hold under sej3arate hissadars; nor can the joint 
khaikars be made to pay their respective shares of rents in sepa¬ 
rate sums to separate hissadars. (6c(? Tulsi and others versus 
Lachliam Singh of mauza Gori-Patti Sila: Mr. Ross, Commis¬ 
sioner’s order of -lOth June, 1886*: see also the Partition Rules, 
I ule P on page ^15 of the Kumaun Rules). 

(8) Khaihari rents 

I he rents ol kliaikais, as has been explained aljove. are fixed 
at settlement and rcjjresent a calculation of the revenue assessed 
cju the land plus a malikana allowance varying from 10 per cent, 
to 100 j)er cent, on the revenue, but usually 1^0 ])er rent, in 
Garhwal and 25 })ei cent, in Almora and Naini I'al. 

Uudci these (iicumsiaiucs ihe qiicsiioii o] khaikaii rents ]jre- 
sents few difficulties and causes few dispuies. The rents arc 
usually paid \vithout difficulty. The commonest disputes are 
icgarding the collcciion and distribiiiion ol the rents of khai¬ 
kars, who hold iindei a number of joint liissaclars. Wlicre the 
khaikar holds gaoji satifail land under ihc whofi body of jiio- 
j.rictors, the malgu/ai (ollerts the rec;t and after crediting the 
it'venue, distiil)Utcs, or is supposed to disiiibutc the malikana 
among the hissadars. It is in such cases and whete several hissa- 
clars arc joint j)iopiietors over a khaikar that the hissadars 
(juarrel over tlie rents. This, however, is not strictly speaking 
a question of khaikari tenure. 

A khaikar can pay his rent into Court under rule 14 of 

. . ^ the Kiimaim Rules, if the hissadar dex-s 

* not accept it and give a receipt lor u. 


A hissadai cannot claim any rent for extensions of cultivation 
, , , made bv a khairkar in unmeasured land, 

ured ln„d. „,ill jret the Iiissadari right 

and malikana at the next revision of settlernent (see Fateh ‘ 


Singh versus Hairsu and othc:i.>. Sir Ifcnry Ramsay s ruiiiig 
quoted in full above. 


In a very few individual cases by mutual agreement between 
khaikars and hissadars it has been settled that the former shall 
continue to pay in kind or in service in lieii of the malikana 
jxrcentage. Tfiis is a question of simjrle fact i^teach case : it 
has been recorded at settlement in the case of one or two villages 
in Almora, and I know of no other cases of the kind. 
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ir, however, a khaikari lease creating a new tenancy is execut¬ 
ed during the currency of a settlement 

Khaikaii rent founder j^rovides for special 

hpecia eases. terms of payment, jL is not open to the 

khaikar to take objection to these terms and claim to pay onlv 
20 per cent, or 25 per cent, on the revenue of the land (Colonel 
Krskine, Connnissionei, in Diwan .Singh vv'r.v//.s Deo Singh oi 
Kamdai Patti Katli, decision of 12th May. IHOO). 

In sndi a case. lio^ve\er, the lent Avould Ik* leduccd to the 
(iistomaiy perxcnLage at the next revision of se ttlement. In 
Mohan Lai and another \'ersus Padna, of maiiz,* I'hnn.n.igaon, 
lloraraii, a khaikar had agreed under a pre setticincnt leas(‘ to 
pay a grain rent ; subsec|iient to the settlement it was he ld that 
he was only liable for the cash rent fixed at settlement, which 
had .sujjci.seded the previous agreement (Mr. Ross, Commis¬ 
sioner, on 12th December, 1887). 

(0) Khaikars iii \>illa(res held rfitirriy by nhaikais 

J’he origin of all classes of kliaikars lias been nest'd afiovc 
It is worth, howe\ei, quoting in full Iierc Mr. Goiidge’s siKcinct 
account of the origin of tliis special ( lass (^1 khaikars : 

“It may he stated hroadly” he savs (page Id of his report) 
“that the khaikars pat take of the cliarac tcr of nndei-jiroprie- 
tors and of occupancy tenants. The> resemble undei projirie- 
lors’ in villages which are held entirely by khaikars, and occu¬ 
pancy tenants in villages where some of the land \ held by the 
hissadars in khndkasht. 'J’he use of the one name khaikar for 
th(^se nvo classes of tenure was an iinloriunate one. It is inn 
possible to sav whether the name was so employed before Mr. 
I>c‘ckett's time or not, but it is cciiain that nothing (oidd have 
been fixed before bis survey and rerord-of-riglits in which he 
made nc^ clear discrimination betweei^ tin' twci. AVhen khai* 
kais hold die entire area of the village, they are to he regarded 
as originally the hissadars in virtue of their having first leclaim- 
ed it from waste, lender native forms of go\ernmcni the col¬ 
lection of the revenues was fanned to influential landholders in 
certain localities, and they thus accjiiired, pariicidarly in parts 
of the district remote from the headquarteis of Government, a 
means by which they might assert rights over the tracts entrust¬ 
ed to them when Uritish revenue settlements were introduced, 
even though their official position as collectors and Farmers of 
revenue was abolished. Tn course of time they had cst.ablish- 
ed themselves in a kind of r/i/r/.s/-feudal position as overlords in 
tJie villages of the tracts entrusted to (hem. These overlords 
vxre generally known as sayajin in relation to the villages en¬ 
trusted to them, and the cultivators continued to observe the 
custom of paying them various clues in kind or service. These 
dues, however, were not of the nature of rent, and did not imply 
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that the sayana had any proprietary title in the villages. They 
were a remuneration for the many services which he could 
render in deciding disputes or representing the people before 
higher authorities, and a tribute of respect to his higher birth 
and position. Originally also they had been doubtless exacted 
by him in the course of his functions as collector of revenue. 
Until last settlement there had been no elaborate record-of- 
rights, and the primitive condition of things had been left un¬ 
disturbed : Imt with survey and preparation of a wajib ul-ar/ it 
became necessary to consider and determine cle'^rly all existing 
rights. Mr. Beckett coninuitcd the vague dues, paid in service 
and kind, into a percentage of the revenue assessed on each vil¬ 
lage which was payable as malikana to the snynna. Inasmuch 
as all khaikars throughout the district paid a similar percentage 
to the hissadars, he allowed the name khaikar to be applied to 
these people in cultivating possession of whole villages also, 
who only recognized the sayana as overlord and not as piO]3rie- 
tor of their land. Tt wc3uld have saved much ambiguity and 
misunderstanding in the future if he had clearly distinguished 
by some separate title these distinct forms of khaikari tenure. It 
is probably due to this confusion of terms that legal authorities 
is Kumaun have held that khaikars in a wholly khaikari village 
cannot transfer their holdings by sale or gilt (vide Colonel 
risher's ruling quoted in paragraph 51 of the Garhwal Settle¬ 
ment Rejx)rt). Rulings have not been unifonr., and there is 
much need for a clear statement of custom and law with defini¬ 
tions of each form of khaikar’' (page 11). 

The present position and rights of these khaikari l»odies of 
old cultivators who have succeeded in preserving their villages 
intact and free from the invasion of the hissadar, form indeed 
the most difficult portion of the subject to do justice to. 

These khaikari villages have always been and still are the 
object of constant attack by the hissadars anxious to effect an 
entry and break down their privileged position, and there arc 
perhaps few classes of tenants and other agriculturists in India 
v^ho have suffered more from a confusion of terminology and 
from the ignorance of the history and peciiliiEkjities of their 
tenure too often displayed by the courts in deciding the fights 
over these villages. Such ignorance has been natural enough 
in the case of officers new to Kumaun in the absence of any law 
on the subject and of any clear exp )sition of the history and 
real position of these communities. As Mr. Pauw says (page 
15) ; “Owing to the absence of any wTitten law on the subject 
or these tenures and to the iinscrupiilousness and untruthful¬ 
ness of litigants, new authorities are apt, merely from inability 
to ascertain the correct custom to give decision? absolutely op¬ 
posed to all recognized rights.” And, it must be said, the officers 
and officials of local extraction, belonging as they 'do almost ex- 
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clusively to the proprietary class, who are overlords of the khai- 
kars, have at times not been free from bias in favour of their own 
class and have been inclined to slur over the special status and 
the peculiar rights of tlie pakka khaikar in his stronghold. The 
influence of such local opinion and suggestion in the decisions 
of local officers or in the reports and notes of local officials must 
have told to the detriment of the khaikars in influencing the 
minds of Euroj^ean officers when first acquiring exj)cricnce of the 
Kuraaun tenures. I may mention briefly in this connection the 
ell-known series knowni as the Lakhorakot khaikari cases. If 
there is one principle indisputably settled in the case of these 
khaikari villages it is that on the death of a khaikar without 
direct heirs lapsed holding reverts to the whole community of 
khaikars and not to the hissadars. In the Lakhorakot cases a 
number of khaikari villages in the Cliaiikot pattis were held by 
an important family of thokdars, in these villages a considerable 
number of holdings had thus lapsed by death of the khaikars 
between 1885 and 1887. \t the recent revision ol seitlement 
it was found that, by the action of a certain tahsiklar, all these 
lapsed holding had wrongly been recorded by mutation as the 
hjssadar's khudkasht, and he thus claimed lo have obtained 
cultivating possession in all these villages; in almost all the cases 
the mutation had been carried out surieptitiously and the whole 
piocedure and claim was clearly null and void. 

(10) The real status of these khaihiKs 


Now what is the real status of the khaikars in sticli villages. 
"They are not mere tenants with a right of occupancy, a position 
wjiich is practically that of the kachcha khaikars. They are in 
all respects equal to proprietors with the exception that they 
cannot sell their holdings and they pay a small sum in addition to 
the quota of revenue due from the land recoided in their names/’ 
says Sir Henry Ramsay (Kumaun Repc'irt, page 15). 

“Khaikars in a village held entirely by khaikars^ is, says Mr. 

Pauw (page ^5). “the modern form which 

They are under- under-j>ropr?etary right has assumed.” 

pioprie ore. “They resemble under-proprietors’ in vil¬ 

lages which are held entirely by khaikar s, and ocnipancy tenants 
in villages where some of the land is held by the hissadars in 
khudkasht/' says Mr. Goudge (quoted above). 

The Boat'd of Revenue (Messrs. Hardy and Thomson) have 
gone further in the case of Tilok Singh of Naugaon, Rithagarh 
versus Dalip Singh (Petition no. 20 of 1902-190.S). 

“It is unfortunate,” they remark, “tliat a single word has been 

Or sub-settlement used ill Kuinaun to denote both the bodies 


holders. of men who were practicaBy sub-settle^ 

merit holders and others who were possessed of mci'e occupancy 
rights ” The origin of this unfortunate confusion lies with Mr. 
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Beckett (see Mr, Gondf^'s remarks quoted in the last para¬ 
graph) . 

To what an extent this confusion has affected the status of 
this class will be suggested in dealing with various points later 
on ; Mr. Goudge in the remark? qiitoed above mentions one 
point, the right of transfer. 

By a rule, which is clearly wrong, it has been the practice to 
treat such villages when once a hissadar has obtained a khudkasht 
’ footing in therrv, as if the whole character of the village had there¬ 
by been changed and the khaikars had lost their special status. 
This is quite contrary to a ruling (Debi Dat i^eisus Prem Singh) 
quoted by Mr. Pauw ; see also paragraph l i below. 

How far the lattei have suffered by such acquisition of khud¬ 
kasht, which must in the great majority of cases have been effect¬ 
ed by uiifaii or illegal methods, is shown by the table given on 
page 11 of Mr. Goudge’s report. He shows that in Almora be¬ 
tween Mr. Beckett's settlement and his own the hissadars effect¬ 
ed an entry and got khudkasht in 106 out of a total at 515 vil¬ 
lages previously held wholly by khaikars. Some definite action 
is clearly needed to preserve the remaining lights of this unfor¬ 
tunate class, and still more is needed a senes of clear rulings 
recogni/ing and defining the just rights of these under-proprietors 
as a separate body. It will soon be too late to bieak the gradu¬ 
ally crystallising customs which at present unduly limit their 
privileges and indeed at the present rate they seem likely to be 
gradually edged out of existence by the persistent incursions of 
(he hivssadars. As a basis might be laid lown the principle 
rJated by Sir Henry Ramsay (page 16 of the Kumaun Settlement 
Report) : “The proprietor has ?io power to interfere with 
these khaikars or their land, waste or cultivated.'' 

(II) S}irccssio7i in khaihari inllages 

As the main bone of contention is the questioi- ol succession in 
SLuh villagCvS, this will be the first point considered. It is unfor 
tunate that no dear se|jarate rulings, taking notice of the special 
character of these villages, are available on most points 

As regards succession by heirs of a deceased khaikar the same 
rules have been f>bserved as in the case of 
Succosfiion by heairs- khaikars in mix'^d villages. Thus only a 
limited class of heirs can claim to succeed. This is evidently on 
the analogy of the “occupancy tenant" positio/i oi the khaikar 
in mixed villages. It is inequitable on the under-proprietary 
iJieory and remembering the special character of these communi¬ 
ties. Succession in these cases, it would seem reasonable, should 
be regulated by the ordinary rides of Hindu Law in the case 
of hissadars. 
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In the case of Upan Deo versus Bachi Singh of Thala Manral, 
Malla Salt (order of 18th July, 1892), the Board applied the 
lule, excluding collaterals froin any ciaun to succeed as of right, 
to a wlioiiy khaikari village, but the ruling is not a very positi\(* 
one. From the phrases used in this decision it would seem that 
the Board were rather tentatively accepting a view of the case 
taan laying down a derisive ruling. “The custom of Kumauit 
is” tliey say, “believed to be as alleged" {i,e, as regards the liissa- 
dar’s not succeeding). “But under the custom it is undeistood 
that collaterals have no pj tor title, to htpsed khaikari lands : such 
lands lapse to the khaikari community." Otherwise 1 have 
found no rulings laying down specifically that the same rules 
must apply to cases of inheritance in the villages as arc applic- 
alde to khaikars in mixed villages. There seems, therefore, to 
be some room for an unfettered consideration ot the question by 
the higher Courts. 

The cjuestion mainly affects the right of sKc^cssion by col¬ 
laterals. 

If, howcACi, succession as of right is lO be^limited, there comes 
die further c|ucstion of succession by consent. In mixed villages, 
as has been shown, other heirs may succeed hv consent ol the 
hissadars. In tlic AvhoIIy khaikari village such succession must 
evidently he by consent cjf the reversioners, the ^vJiolc* body of 
Ivhaikars, since— 

(1) they are the heirs entitled to snccxed and to deal with 
the holding as they like, in default of direct heiis . 

(2) “the hissaclar has no pow^r to intetfere with these' 
khaikars or their land" (Sir Henry Ramsay, as c|m)ted 
above) : 

(H) in no case can the Iiissadat succeed to possession of 
the holdings. 

It was thus ruled in Amha Dat versus Lalmani and others of 
Takoli, iMalla Tikluin, by Mr. AfacdonaJd, oFciafing Commis¬ 
sioner, on 2^th February, 1889, that a collateral can succeed witli 
the consent of the panch khaikars and ilm hissaclar cannot 
object. 

That similar successions take place constantly in such villages 
is certain : cases are often met with ^\hcn a coushi or nt phew is 
found to have succeeded. 

(12) Lapsed holdings in hhakari villages 

It has been remarked above that iji such villages the hissaclar 
can in no case claim to succeed to a Japscvl holding and make 
it his khudkasht. This is the irreducible mininium to uhicli the 
special rights of these villages have b(?en brought. >fr. Pauw has 
discussed the question in detail on page 15 of his report. He 
says : “in the former case" (i,e, in the case of whclly khaikari 



( 88 ) 

villages) to quote Mr. J. R. Reid’s Avords in the case ol Padmu 
and others ot J'inili, Laga Pali Khatti versus Gauri Dat and 
another^ in an order, dated the 28th March, 1889, as Commis¬ 
sioner, ‘'^le khaikars alone have a right to arrange for the culti- 
P^sturag[e,^e the succession to land lapsing 

* breaking up of 

\ waste, etc., while the hissadars have no right b^ond the collection 
ot revenue, cesses and padhanchari. ’ It would be hardly neces¬ 
sary to give instances, by (juoting cases, of siuh a well-known and 
well-established princi{)le, were it not that owing to the absence 
o£ any written law on the subject of these tenures, and to the 
unscrupulousness and iiniruthfulness of litigants, new authorities 
are apt, merely from inability to asceriaiii the correct custom, to 
give decisions absolutely opposed to all recognized rights. It 
IS sufficient to give one such instance. The village of Milai is 
held entirely by khaikars, who pay revenue to the muafidar. At 
last settlement the khaikars who represent the old cultivators, 
who have sunk into tenants of the grantee, were recorded as pro¬ 
prietors in consequence of their independent pjsition. On aj;- 
j)eaJ they were subsequently reduced to the position of khaikars. 
But there cxiuld he no cjuestion of theii imder-pioprietary right 
or the fact of their holding the whole village, Jiaimiikand, the 
present muafidar, sued a khaikar I.altiiani, for recovery of ])Os- 
sesioii of land broken iij> by the latter on the ground that it was 
his khudkasht (a [)erfcctly preposterous plea ; a similar suit Jiad 
in fact been dismissed in 1888) and by some means or other got 
a decree. The defendant in appeal pleaded that the whole vil¬ 
lage was in possession of kliaikars, rmd that the nmafidai l)y cus¬ 
tom could only take the malikaiia and had no right to interfere 
with the cultivation. 7he (Commissioner, hcjwever, refused to 
modify the decision (5th May, 189.^). and an ap{>eal lo the Board 
of Revenue met with the same fate (2nd September. 189S), 
though in the case of Padmu versus Gauri Dai, quoted above, 
i the Board had themselves dec:ided that the khaikars in a similar 
village were entitled to the possession of land which tlie hissa¬ 
dars had actually [)artitionccl out amongst themselves. The 
cases of Khushal Singh of Dyuna, Talla Dora versus Lachhi and 
others (8th June, 1889, and (iaiigapuri of Mangaon; Dug, versus 
Parsi Sah (20th December, 1893), both of which went up at one 
time or another to the Board, are perhaps the leading cases on 
tlie subject of the lioldings of khaikars in villages held entirely 
by khaikars. Both are Almora cases and in both the custom was 
held to apjdy not only to principal but also to iaga villages held 
entirely by khaikars, vvlien there was any evidence that the khai- 
Vari holding represented an old under-proprietary tenure. They 
both refused to the hissadar the right to resume the land of an 
heirless khaikar and in both cases it was decided that the land 
should go to the common body of khaikars. The principle is, , 
however, by no means a modern one. Sir Henry Ramsay men- 
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dons it in the Settlement Report of Rnmaim, ^lu! judicial 
decision by him to the same etfect 

Chyurkot Sabli ucnm Debi Dajt (26th June, 1882). Again in 
the case of Kaira and another versus Dalip Singh and another 
of Jukani laga of Bangar, Sabli, in which the hissadars wanted to 
divide among themselves the unassessed waste land of the village 
of Jukani held entirely by khaikars. Sir Henry Ramsay ruled: 
“Since all Jukani is in possession of khaikars the unmeasured' 
land will not be divided amongst the hissadars’* (-lOth November,; 
1877). In the case of Banwa and another versus Bala Dat, of 
Rauthiya, Chalansyun, in which the defendant, a hissadar, got 
a deed of reliiK|uishinenL from a khaikar in a village held entire¬ 
ly by khaikars, and the jdaiutiff, a khaikar, sued for the land, 
Mr. Ross, Commissioner, ruled : “The hissadar cannot get jjos- 
session of any khaikari land. If a khaikar wishes to give up any 
of his land, it must go to the other khaikars.” It was also ruled 
that the hissadar had no right to cultivate unmeasured land in 
the village (9th April, 1888). Nor does the hissadar improve 
his }:)Osition l)y obtaining, by fraud or collusion, the cultivating 
])ossession of land in the village. It has been laid down in the 
case of Dcl)i Dat versus Piem Singh and others, decided by Mr. 
J. R. Reid, Commissioner, on 9th January, 1889, that hissadar so 
obtaining land is on precisely the same footing as regards rights 
and privileges as any other khaikar, and that the land so culti- 
\aied is not equivalent to kluidkasht, nor does it affect the under- 
jn oprictary rights of the other khaikars” (page 46), 

(la) Further rulmgs 


In the above quotation the questions of succession in asl and 
Uiga khaikari villages, ladaxcus in the hissadar’s fa\our, and the 
fraudulent obtaining of cultivating possession I)y the hissadar 
have been clearly dealt with. 

Some supplementary remarks and rulings may be added. 

vSuits by the khaikars in such cases must 
^^Suit by tho khaikari brought by, or ou behalf of the whole 
khaikari community and not on the basis 
of right of inheritance by collaterals or other relatives of the 
deceased, who are not direct heirs. See the decision in ITpan 
Deo xrersus Bachi Singh quoted above, and also Bhim Singh and 
Chanar Singh xiersus Khim Deo and others, mauza Thala, Palla 
Salt (Mr. Giles, Commissioner’s order of 11 th October, 1898), 
when the khaikari body succeeded after the collaterals suing as 
individuarheirs and not on behalf of the whole body had failed. 


The rights of khaikars in Ingas, where the liissadars hold khud- 
Tncrn«;n kashl in the nsl village, were further up- 

held with reference to former rulings, in 
Mangal Singh xrersus Saropu and others of Sarainkhet, Bichhla 
Chaukot (Mr. Davis, Commissioner’s order of 20th February, 
1903). This was one of the Lakhorakot cases referred to above. 
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In this as in the other cases of the series it was held that the 
mere fact of the hissadars getting nluta- 
Matation effected by tion surreptitiously -for a lapsed holding 
‘ without ever obtaining or asserting actual 

possession could not in any way affect the rights of the khaikars, 
^‘Mutation of names in the pliants is conducted at headquarters, 
and it was very easy to conceal what was being done from the 
khaikars themselves and get entries changed without an inquiry 
whether the village was held entirely by khaikars or not/' says 
Mr. Goudge (Page 11). 

Another laga case was that of Tilok Singh of Naugaon versus 
j ^ g Dalip Singh, in wdiich the Board delivered 

^ ' a long and important judgment by Mr. 

Hardy from ^vhich (|uotatioii has [)een made above. 

In that case no decision on the principle involved was given ; 
blit it was remarked that the decision “would pro])ably depend 
on the degree of separation or connection which is held to obtain 
between an asl village and its laga'' and “it would also dej^end 
on the constitution of the khaikari body." 7 he connection be¬ 
tween logos and their asl villages is a point to which little atten¬ 
tion has ever been directed. It varies greatly ; some lagas are 
mere modern extensions of a large central village, whilst others 
represent small old-established villages practically quite separate 
from the village to which they are subordinated. An interesting 
side light on the question may be found in j)aragraph 6 of Mr, 
Batten's Kumaun Settlement Report of 1818 (page 276 of the 
Collected Reports), where he remarks that “most of the quarrels 
were satisfactorily arranged by the separation of dahhli from asli 
mauzas, rendering the former independent and .enjoying the dig¬ 
nity of their owni pottah.” 

The question of a khaikari community holding a separate 
village, or only having laga of an \asl village may thus have 
depended in many cases on the simple orcler of a settlement 
officer, passed without any consideration of any possible effect 
on the status of the cultivators. Where an old-established laga 
could so easily be transformed it would seem unfair to make the 
status of the khaikars in such a laga suffer from the accident of 
iheir laga not having been separated at settlement. See, how¬ 
ever, Mr. Batten’s rules for the Garhwal Settlement regarding 
padhanships and the settling of mahals printed on pages 98—100 
of the “Collected Reports," and in particular rules 12—16 regard¬ 
ing the principles of separating or keeping united asli and dahhli 
villages. These rules, however, though showing the principles on 
wliich orders were passed, do not throw much light on the 
original nature of the connection between the asl and the laga 
village^ 
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A iui thu instance of a relinquishment by a khaikar in such a 
village, executed in f avo ur of the hissadar« 
T.adawns. being quashed and tne laud given to the 

khaikari body found in Khiina and others versus Mohan 

Singh and others/ Mr. f. R. Reid, Commissioner's order of 8th 
January, 1889 (appeal 97 of 1888). 

An' insidious method of attempting to obtain khudkasht in a 
khaikari village on the part of the hissadar 
^rtgage to hissadar jj, j-q ^ khaikar to give him a iisufructu- 
qy hai -ar. mortgage of his holding on condition 

of relinquishment in default of redemption. 7"he hissadar in 
such a case counts on being able, when the relinquishment is en¬ 
forced, to point to his long cultivating possession when the other 
•khaikars object. Such a mortgage is inadmissible and the khai¬ 
kari body can resume the land if the holding is made over to the 
hissadar in this way. (Prem Singh versus Johari and others of 
mau/as Sadai, Malla Chaukot, ]\fr. Shakespear, Commissioner's 
order of 16th June, 19(),S). 

(14) Jlissadar effecting an entry in khaikari xdUages 
Resultant status 


"Ilie consequences when a hissadar has once obtained a footing 
Hissadar actuallywholly khaikari village form a ques- 
effecting entry into khai-tion to which too little attention has been 
kari village. jiaid. The khaikars cannot turn the his¬ 

sadar out again, iLthey have sle])t on their rights for so long a 
time as to bar their suit by limitation. Tn one of the Lakhora- 
kot cases, that of mauza Buranspani, the hissadar did effect his 
entry openly. The land, which he got one khaikar to relinquish 
in his favour was actuallv in possession of another khaikar, 
Chamia. The latter fought the hissadar up to the Commis¬ 
sioner's Court on the question of mutation, but failed in this as 
also in a subsequent suit for the land. Seventeen years later at 
settlement the khaikari community put in a claim for the land, 
but as Chamia had been holding as a sirtan for 17 years and it 
was field that the other khaikars must have know'n of his pro¬ 
longed struggle for the land, their claim failed by reason of limi¬ 
tation (Rup Singh and others versus Mangal Singh, of Burans- 
pani, Malla Chaukot, order of the Board of 2nd February, 1904). 

When, however, the hissadar has in any way effected an entry 
and got khudkasht possession, his having 
Stalls after liissadar^|j^j,g should not On principle affect the 
as e e ed fntry. rights of the remaining khaikars. Mr. 
Reid's ruling in Debi Dat xfersus Prem Singh and othuTs, quoted 
by Mr. Pauw% is of great importance on this point: the reference 
wdll be found in paragraph (12) above. The equity of this 
ruling is obvious. That a whole body of under-proprietary cuj- 
pvatprs should be reduced to an inferior position, merely by a 
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hissadar getting possession oi one holding is evidently wrong. II 
a /aniindar in ihe plains bought out one of his under-proprietors, 
no one would think of suggesting that all the other under-pro- 
piictors in the inahal should thereby be reduced to o(CU])ancy 
tcaiants. Unfortunately in practice this ruling is habiiually dis¬ 
regarded from ignorance of its existence or from ignorance of the 
facts of the inclividual case. The usual incjuiry in such cases 
very rarely goes beyond the question of whether the village is 
one in which the hissadar has cultivating possession. The fur¬ 
ther question as to when and under ^rhat circumstances he got 
]3ossession is hardly ever raised ; it is assumed that the village is 
an ordinary mixed one. The khaikars having lost their original 
iininvaded position make no further effort to reassert their spe¬ 
cial rights in subsec|uent cases, owing no doulu mainly to theii; 
ignorance of the fact that they still ha\e a privileged position 
It is this fad that explains the keenness of tlie hissadars to 
acquire khudkasht or even to merely get in the thin end of the 
’i\edge by a nominal mutation in such villages, :»s noted by Mr. 
Goudge (page 11). What is really needed is ihc* compiling ol a 
special village record showing once and for all the \illagcs in 
which under-proprietary khaikars are holding with spec ial stauis 
and privileges, thus redressing the original wrong done to this 
class at Mr. Beckett’s settlement. Such a record should include 
not merely those villages that have, survived intact u]) to the pre¬ 
sent, but also those which have been invaded by the hissadar, 
but in which by Mr. Reid’s ruling (and on^the liasis of simple 
justice) the khaikars are sStill entitled to the special under-pro¬ 
prietary status. 

A somewhat similar stale of things to tlint j^rodneed by a his¬ 
sadar getting khudkasht in one of these villages residts from a 
khaikar acquiring the hissadari right over his own or other hold¬ 
ings in such a village. In such a case he would clearly continue 
to be a khaikar in his cultivating possession on the same prin¬ 
ciple as that laid dowm in Mr. Reid’s ruling. If he succeeded to 
a portion of a lapsed holding, it would be as one of the pancli 
khaikars and not as a hissadar. 

The holding by a padhan-hissadar of padhanchari land in 
khaikari village rs Tint a licjlding of kliud- 

P.vdhanchari Ian 1 kaslit (KhushharSingh 'Versus Laclihi and 
in khaikorivi ages. others of Dyona, Talia Dora, Board’s order 
of 9th May, 1888). The padhan holds liis padhanchari lancljn 
the capacity of a sirtan of Government, and not w’i»h hissadari 
right in it. 

(15) Rent in khaikari villages : dr faulting khaikars 

In these villages, in Sir Henry Ramsay’s words (Kumaun 
Report, page 16) ‘*a sub-malguzar or ghar-padhan realizes the 
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revenue as well as malikana Iroin his brother asamis and inakesj 
the whole over to the proprieior, who is also the sadr inalgii/ur/' 

J he rent is fixed by the Settlement Ofluei in tlie same way 
as in the case of other khaikars. The assessmeni is fixed on the 
estimated amount which (plus malikana) the khaikars and 
fairly pay. 

In ])ra(ti(e the ghar-padhan often j^ays the revenue direct to 
(iovernment and only the malikana to the ])adhan. The posi¬ 
tion of the ghar-padhan will be considered later in connection 
with that of the malguzar and his dej)uties. (Scr also Chapter 
V, paragraph a on ^^r. Batten’s khaikai padhans.) 

I'he hissadar has no claim to the holding of a defaulting khai¬ 
kai in such villages, in the case of defaulter “die hissadar can 
only sue for arrears” (Mr. (ioiidge, jiage 11). This does not 
mean that he can only sue the defaulter ; il he cannot realize 
from the individual, he can sue the pandi khaikars of the vil¬ 
lages as a (ommunity. Doubtless if he (ould not even then rea¬ 
lize the amount of his decree from all ol them (which is an im¬ 
possible (ontingency ivith fair piotedurc, since there would 
always be ample pioperty to proceed against) he might then 
succeed in gaining possession of the land. The point to remem¬ 
ber is that in all relations with the hissadar (as in succession to 
lapse-d holdings) these khaikars form a joint village riamnu- 
nity. 

In the \ illage of Timli Chaiikot, a khaikari \ illage, the khai- 
kari body broke up and cultivated among themselves the un- 
assessed (paral hahih) gaon sanjait land; the hissadars objected 
and also claimed rent on the land. It was held ilial the his¬ 
sadars liad no claim for rent and no power to interfere with the 
doings of the khaikari body in any way (Ihidmu and others 
i'crsus Gauri and Gajii, Colonel Erskine, Clommissioner’s order 
of l.‘lth ^^ay, 1890, ujiheld hv the Boaid’s order of 1st fiine, 
1891). 

(lf>) Transfers by hbaihars in khaikari villages 

Ml. PauAv (juotes the ruling of Cokinel Fisher (who was only 
Commissioner for a short lime in 1881-85) in the (asc of Siiraj 
Singh versus Amar Deo and others, to the effect that kliaikars in 
sndi \ illagcs cannot sell or transfer their land. Eh is is the only 
ruling forthcoming on ihc c]ueslion. and il does nut appear tliat 
any consideration was given to the special diaracter of the class 
of kliaikars who had sold the land. “It is jjrobahly due to this 
confusion of terms” (i.e. calling hotli occujiancv and imdcr-pro- 
prietary tenants “khaikars”) “that legal authoritic^s in Kumaiin 
I liave held that khaikars in a wholly khaikari village cannot trans- 
; fer their holdings by sale or gift (virh' Colonel Fisher's ruling 
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quoted in paragraph 51 of the Garhwal Settlejnent Report) " 
(Mr. Goudge, page 11). 

^ Since the hissa(lar aannot get possession in such villages, j^lpes 
not succeed to lapsed holclings, has no right in anything but his 
inalikana in connection with them and “has yp jKJwer to inter- 
i fere with these kliaikars or their land * (Sir Henry Ramsay), 
the logic of Mr. Goudge's remarks is irresistible. The panch 
khaikars are the successors to any lapsed or abandoned holding, 
and clearly jf anyone is entitled to object to a khaikar’s trans¬ 
ferring his holding it Js the other khaikars and not the hissadar. 
The latter’s sole right, his nialikana, is safe being recoverable 
from the whole body of khaikars if the transferee defaults. 

I think the right of under-proprietary khaikars in such villages 
to transfer their holdings should be recognized, as is implied by 
Mr. Goudge. If the other khaikars object, they might be held 
entitled to resume the holding, having the transfer cancelled, or 
they might simply be allowed the right of pre-emption. 

I dismissed C3n the above principle, and after considting Mr. 
Goudge, the claim of the proprietor to have such a transfer by 
gift cancelled and the land given to him, in an Almora case, but 
the derision was not appealed. 

As tlie question stands at present, however, subordinate courts 
in Kumaun are presumably bound by the only available ruling, 
Colonel Fisher's. 

It is, however, worth while calling attention in this connection 
to Sir Henry Ramsay’s remark in the case of Dhan Singh emus 
Makandu of Kot, reproduced from IV fr. Pauw’s report in para¬ 
graph 4 above. In clisallc3wing the mortgage by the khaikar he 
saici, “as there is no special clause in tfie settlement agreement, 
and the whole village does not appear to be in the hands of 
khaikars, I do not see why the khaikars of Kot should be differ¬ 
ent from others." The second qualification of this remark cer¬ 
tainly suggests that Sir Henry Ramsay might have differentiated 
between a mortgage by a khaikar in a wholly khaikari village and 
a similar mortgage in a mixed village. Even in the latter class 
of village, as has been noted in paragraph 4, the question of the 
powder of mortgage is an open one. 

(17) Partitions in khaikari villages 

Partitions of joint holdings in such villages are made under 
the Kumaun Partition Rules as in the case of other khaikars. 
In the case of gaon sanjait lands of the khaikars in such villages 
partitions may, as with hissadars, be made raknisharah according 
to the respective rents paid by the parties, or by “mawari bant" 
each family taking an equal .share ; this refers, of course, to san¬ 
jait land held by the village khaikars who also have separate 
holdings. For an instance of mawari bant among khaikars th^ 
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case of Dalip Singh and others versus Ram Singh and others of 
I'anda, Borarau, may be referred Xo (Mr. Giles, Commissioner’s 
order of 31st August, 1891). 

Where some khaikais wish to cultivate gaoii saiijait waste pas¬ 
ture and others object, the former must resort to partition ; the 
majority cannot coerce the minority or settle the disixjsal of such 
land ; unanimous agreement is necessary or else the division of 
the land by partition (see jasodhar and others versus Kamli and 
others quoted in the hissadari chapter on the partition of gaon 
sanjait; this was a khaikari case, the principle applying equally 
to hissadars of khaikars. 

(18) General 

T he above paragraphs have discussed the ])osition ol this spe¬ 
cial class of khaikars in almost all points. 

f hey have right over unmeasured land and gaon sanjait in 
their village to the same extent as the hissadars have in khud- 
kasht villages. The hissadar has no right to cultivate unmea¬ 
sured land in the village (sec Mr. Pauw, as quoted in paragraph 
] 2 ). 

Extensions of culti\ation are, of course, measured as their 
khaikari at setilenient. 

Cieneially sjieaking, they o((U])y a sliongei position than khai¬ 
kars in other villages in ail points, but there is much Jieed for a 
clear and authoritatiAe scries of rtilings and lormidaiion of jirin* 
ciples, which the court should lollow in dealing widi these com¬ 
munities. Many poitits have never yet bc?cn disctissed by the 
higher courts with rcleience to, and with a full consideration of, 
the status of these khaikars, and on some points there certainly 
seems to be a need for a revision of existing rulings. 
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CHAP I’ER IV 

SlRTANS 

(1) CAasses of sir Ians 

The sirtaiu ov tenant-at-will, forms the third ot the Kumaun 
trinity of agriculturists. 

"I here is some coulusion even in Mr. Piimv’s account from a 
failure to recognize the simple fact that the term sirtan covers 
at least four distinct kinds of tenancy, \diich should really to 
some extent be given different status and rights. 

I’he sirtan, however, in all his aspects is a peison of small 
importance in the hills, and as a genuine tenant agriculturist 
he occupies a very insignificant position in the economic system 
of Kumaun. 

As has been mentioned in an earlier chapter, about 94 per 
cent, of all the land in Garhwal is cultivated by hissaidars or 
khaikars and only about 6 per cent, by sirtans (see Pauw, 
page M), and of this (i per cent, which is shown as cultivated 
by some elc\’en thousand tenants in minute holdings, a con¬ 
siderable proportion is held by what may be called nominal 
sirtans. 

I’he genuine agriculturists sirtan, who is only a sirtan, forms 
only a fraction of the eleven thousand and holds considerably 
less than 6 per cent, of the land. 

There are no figures available for the numbers of sirtans 
and the area held by them in Almora and Naini Tal, but the 
projxirtion is probably not very different. “They are of little 
importance” says Mr. Goudge (page 12). In Naini Tal, he 
says in his separate Naini Tal report, they are very few in 
number, and are mostly either doms holding land on service 
tenure or hissadars of one village cultivating land in another 
village. 

One main reason why sirtans arc so few is, as he remarks 
in his Kali Kumaun Pargana Report, that, as far as possifile, a 
hissadar cultivates his land himself or by dom servants or other 
hired labourers, and he only lets out the land when he cannot 
get labour to cultivate it. 

The historical origin of the sirtans is briefly given in para 
graph 10 of Mr. Pauw's report, which has been reproduced in 
Chapter I, 
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1 he lollowing varieties oi tenure are at presem classed togetlier 
as sirtaiii, and tlie holders considered as subject to the general 
customs relating to sirtan tenants: 


(i) The old maunisi 6/r/ctn—1 Ins is tlie oiiginul siitan 
... to whom Colonel Gowaii leierred in 18-17 
Tho maurusi 8ii a-.. bcijig “generally pennaaeiu” (Pauw, 

paiagraph Ji;. In the cases wheie big hissadari iainijies 
liold considerable areas ol land which are too large to cul¬ 
tivate as khiidkaslit and are not held by khaikars, holdings 
arc oltcn lound which have been held by sirtan lainilies 


ior several generations at a fixed lent or a rent only varied 
at settlement, lliis is the class o£ sirtan about whose occu¬ 


pancy rights there l^ve been conllicting decisions. I'hey 
must originally have been very near the status of kliurnis 
or kainis, wJiidi latter class apparently rose Iroiii sirtans by 
evolution (</. Pauw, paiagraph ‘>8). Probably some ot 
them were really old kliurnis or kainis, who failed to gel 
recorded as kliaikars at the former settlements. They still 
olien assert their right of permancut occupancy and might 
laiily be allowed this rigJit. Ihey have evidently suffered, 
as Mr. Pauw says, Iroiu conliision between the jiackasht and 
the sirtan 


(ii) ScMcjiidly, there is the modem ‘siitan jiiopei’*, a 

, tenant-at-will holding under an agreement 

Tn© m nderll sirtaii. • . ® • 

sometimes written and sometimes verbal, 
of recent date. He is the real tenant-at-will with no title 
to any permanency or privileges. As we go back tiirougii 
the last century, however, we pass in a ^vay from the one 
class into the othei. Ihc modern sirtans may be inoK! 
(liangcable, but in many cases he may settle down and his 
children become ?naiirusi tenants in the course of the next 
century, just as the old-csttablished sirtans were once newh 
settled tenants on agreement in, past generations. In any 
attempt U) distinguish the two classes the difficulty would 
l)e to fix the period to iviiich it uould be reasonable to go 
back. The hereditary tenant whose family iiave Iield the 
vsame holding for pcrliaps 120 years deserves sonic considera¬ 
tion, but is ilic tenant Avhose oontinuuus holding dates from 
1850 or 1870 to be held an old hereditary tenant or not? 

(iii) I he tliird dass of sirtans consists of doms who arc 
Noniiiml sirtans ; firs l)i imarily artizans, village servants, plough- 

men and the like, and who are sometimes 
given a little land to (ultivate free of rent, or at a nominal 
rent, in return for tlicir services. Compare Mr. Goudge, 
as eptoted above. Ihcy are not really agricultural tenants 
and they form an insignificant class. The great majority 
(ultivalc only as servants and not *oii tlicit own account at all. 
1 his dass of sirtans needs no special consideration. 
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(iv) The fourth class of nominal sirtans results partly, 
as Mr. Pauw says (page 50), ‘‘from 
oo^d ci^s^ sirtans; se- ejcchange of land for cultivation 
between liissadars or from a hissadar 
cultivating in coinmoh waste” (soil, measured waste). In 
the latter case, however, tlic hissadar (oiild hardly be called 
a siitan ; he cultivates the gaon sanjait in his cajj^icity as 
one of the hissadars, though he may pay something extra 
above his proportion of the assessment. In addition to 
hissadars cultivating as sirtans by exchange of land for C(m- 
vcnience, a hissadar of a khaikar who has a very small hold- 
ding may take a little land in siiiani lenure to assist in 
maintaining his family. 

Where suitable ^vasic land is available, howxver, lu' tvonkl 
naturally prefer lo extend his cultivation into lumicasiired 
land. 


In this class, again, the tuhi\at()i is piinianly a hissadai oi 
khaikar, and only in a secontlary ^\a\ is he a sii tan. 


Idle Paekaslit tenant does iioi exist ;is a se[)aiale (lass now. 

A sii tan ol any ol the foiii (lass(*s Inay 
he a paekasht (non-residenl) (ultivator, 
but the term is raielv, if ever, heard in (imeni use. 


l*aoki»stit tenant. 


T'lie leal agi idiluiiist sirtans ol tlie (iist two classes ai(‘ all 
that it is necessary to consider in this diapiei. 

The points retpiiring (onsideraiion are few and fairly simple. 

M’he cpiestivm of liability to ejetinienl in ineasuied and im- 
measiired land respectively, the method ol ejectment, and tlu: 
custoiiis regarding compensation for iinpros emeiits form tlie 
most notable points to be discussed. 

(2) Liability to ejectment : measured lanu 

As regards the claim to occupancy right in old measured 
land which is practically only raised by tenants claiming to 
be maurusi sirtans of old standing a Iiistory of the (juestion is 
given by Mr. Pauw as follows (page 47 of his report) {see, 
however, mv remarks following the cjuotation) : 

“As legaids the light of sirtans of long standing lo a perma¬ 
nent occupancy, the most various rulings have been given at 
different times. In the case of Mopta and others of bajyiiii, 
Talla Nagpur versus Kitalu, the plaintiffs, wdio had held land 
as sirtans since 1840, if not earlier, sued in 1874 to have their 
holding made a khaikaii one. The Court of first instance held 
that piaintifl's should have sued within three years from settle¬ 
ment to alter the entry : "Act X of 1869 is not inTorce in this 
clistrict, and therefore length of tenure dc^cs not give an occu¬ 
pancy right. There is a want of sequence in the leasoiiing, but 
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Sir Henry Ramsay aflirmed (21st April, 1874). On 

the other hand, in the case of Parmanand and another versus 
IJiju and others ol jaspur, Dhaundyalsyun, the plaintiffs, hissa- 
dars, sued to recover land from sirtans Ihju and others, whose 
names were not entered in the settlement papers. It was found 
dial the latter had held more than thirty years, and therefore 
“J>y the law of limitation” could not be disturbal. Sir Henry 
Kanisay jJisiuissetl die liissadar's appeal (15th January, 1884). 
Finally on 21th August, 1885, it was decided by Mr. Ross that 
the defendants having virtually an occupancy tenure w^erc only 
liable to pay rent as khaikars. "Jduis the transformation was 
made complete. The famous decisions of Lai Singh versus 
Amar Singh and others given by the Board on 22nd September, 
1887, finally decided that sirtans could not obtain occupancy 
lights by length of tenure. The plaintiffs sued to eject the 
defendant, a sirtan who had held over nvelve years. The 
evidence was (hiefly of a negative character, but it was found 
that there was nothing to shoAV that sirtans obtained occupancy 
lights after twehe years’ possession, Afr. Daniel! accordingly 
held that “the Commissioner’s decision is contrary to usage in 
(iaihwal, and niust thc'refore be reversed”. This decision was 
held to govern "all cases till 1891. though it would appear that 
the Board did not intend a strictly literal interjwetation of the 
riding that no length of tenure Tvhatevcr tcould confer occnpanc:y 
rights, by the case of Rati Ram x*crsus Shcr Singh of Amkoti, 
Nandalsynn, in which the plaintiff, a sirtan avIio had held since 
1857, sued to establish a right of oc cupancy and got a decree whic h 
was confirmed by the Board on the fitb January, 1890. In the 
case of Uttam Nath r>r'rsus Murthi, of Anni, Malla Dhangu, 
Iicnvrvcr, the plaintiff, a sirtan, ejected from waste common land 
broken up by him since settlement, sued, for reinsttitemcnt. On 
the lOtl) January, 1889, the Commissioner, Mr. Reid, ruled : 
“Hiere is no law or custom in Garhwal that leaves ati occnjiancy 
and improving tenant at the mercy of the (o-callcd landholders. 
The first jirinciple of the land law in Garhwal is thai in settled 
and assessed lands only have the so-called land holders ccjmplete 
and nndixided propiietary rights . . Landliolders, so-calkxl 

have theiefore no preferential claim to land broken up by culti¬ 
vators witliout aid from tlieni, and if those cultivators remain in 
possession for a sufficiently long time unopposed by the land¬ 
holders or w’ith their consent, the landholders have no title to 
eject them”. Tlie Board in upholding this judgment observed : 
‘*Tbe fact a])pcars to be that when Messrs. Traill and Batten, 
and to some extent, also Afr. Backett made their settlements, 
tenants were scarce in the hill tracts and the cpiestion of oren- 
pnnev rights received little attention . . . Tfie sirtan is a 

purely icmpoiarv occupant of land and mnst not be confound¬ 
ed with tenants who have broken up and brought under culti¬ 
vation waste land, and Iiave continued to occupv uninterrup¬ 
tedly through a long series of 7/ers7/s Amar Singh, 
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This seems to be about the only question on which Mr. Pauw 
has really got confused. I/(‘ has mixed up two totally distinct 
questions. 

There is, firstly, the question of sirtan who has (uliivaied 
old measured and assessed land for many years and who daims 
occupancy right on the ground of length of tenure. This 
covers the cases he quotes down to and induding Lai Singh 
vrrsifs Ainar Singh. 

And, secondly, there is ilie case of a sirtan wlio lias broken 
up and reclaimed waste land and held it for a long lime, and 
Tvhosc claim to occupancy right rests partly on his having been 
the original cultivator to break up and improve the land and 
partly on the principle that the liissadar is not the real proprie¬ 
tor except in assessed and settled land. 7"his is clearly the 
meaning of the Bcjartrs older in the ITtiam Nath case, though 
the lancl there was measured land, it was, however, waste land 
which had never lieen cultivated or assessed to revenue. See 
also the settlement instructions based on this ruling, ^rhicli 
have been reproduced in CJiapier II, paragra ph 1. 

And the case of Rati Ram x^ersus Slier Singh is on exactly 
the same fooling and not, as Mr. Pauw implies, jiavallel to 
that of Lai Singh xiersiis Amar Singh. 

In Rati Ram versus Slier Singh the tenant liad broken up 
and reclaimed unmeasured waste: according to the story ishich 
was accepted, and the land had subsequetuly been measured 
at settlement as klmclkasht. These nvo cases have thus noth¬ 
ing to do with the question of arcjuiring occupancy rights 
by mere length of tenure in old measured land. They arc 
simply the first stej>s to the custom of conferring kha’ikari 
right on a sirtan who had broken up Nayahad ancl held and 
impix)vecl it for a long time, which custom was developed into 
a lixcd principle at the last Gaihwal settlement. 

This latter custom has been fully dealt with in the chapter 
on khaikars (paragraph 4 acejuisition of khaikaii right in un¬ 
measured land) . 

If this custom relating to Nayabad and unmeasured land is 
to be extended at all on the suength of these rulings, it can 
only be to the extent that lie bieaking up and improvement 
of a holding of waste land and its tenure for a long time gives 
a right of occupancy even when the land was measured land 
before the tenant reclaimed it, though the rulings do not 
authorize its extension to assessed proprietary land paying 
revenue. But the other ]>rinciple, that of Lai Singh versus^ 
Amar Singh, that mere lengdi of possession in old measured 
and assess^ land gives no right of occupancy, still Jiolds good.^ 
It was not disturbed, as has been jxiinted out by the two later 
rulings quoted by Mr. Pauw, and Jt is the principle still follcnved 
(e, g. Bijlya and others versm Machendra Singh and others of 
Mirchora, Aswalsyun, by Mr. D. T, Roberts, Commissioner, on 
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tlie 3nl ol May, 1892, Khima and others versus jai Deo ol 
Chetar Giwar, by Colonel Eiskine, (Commissioner, 2r»ili |uly, 
1890, and other rulings). Compare also the rules lor the Ciarh- 
wal Survey at the Iasi settlement rule 31 ; "omipanry by a 
sirtan since last settlement or during the Iasi twelve years 
will not give him khaikai i right.*' This principle also extends 
to the simple extensions ol an old holding ol measured land 
into adjoining bits of unmeasured waste. Such extensions are 
merely improvements ol the holding and the sirtan acquires no 
superior right in them. Srr the settlement insiriu tions in para¬ 
graph 4 ol' (he chapter on khaikars and Aular Singh and othcis 
of mauza Cbot versus Sarup Singh, order of Mr. Hamblin. Com¬ 
missioner, of the 19th ;\pi il, 1900. 

Taking the whole question, then, it may be laid do\\’n that— 

(1) a sirtan gains no occupancy right by mere length of 
tenure in old measured and assessed land or by extending 
iiis sirtan holding into adjoining unmeasured land. He 
can be ejected at any time : 

(2) a sirtan who breaks up and leclaims at his oAvn 
exf)ense and Ry bis labour a liolding in unassessed waste 
{nap or beiiap) aitd holds it for aconsiderable timeytexjuires 
(under the conditions given in the settlement instructions) 
an occupancy right in it and cannot be ejected. 

The fust rule is, ol course, subject to the [xrssibility that a 
tenant might prove that he and his family had really been hold¬ 
ing as unrecorded kltaikais and were not real!) sit tans {see 
chapter on khaikars, jxiragraph .3) . 

(3) The process of ejrcifnrtU 

The contested point in connection with the actual procedure 
of ejecting a sirtan is as to whether the liissaclar can turn the 
sirUin out summarily, if the lait(*r is not willing to quit his 
holding voluntarily, oi whethei the hissadar must file a regular 
suit for ejectment, or putting it in another wav, if the hissadar 
does eject a sirtan without legal process, is the latter entitled 
to recover possession by summary suit and compel the hissadar 
to sue to eject him ? 

Mr. Pauw has discussed the cjuesiion at considerable length 
in paragraph 53 of his report; but as the most recent rulings 
have reversed the former custom, it is not necessary to quote 
his remarks in full. The custom Avliich prevailed in his time 
was that a sirtan summarily dispossessed could sue and recover 
possession and the hissadar then had to sue to eject him, in 
which latter suit the question of compensation (if any) for 
improvements was decided and the decree for ejectment made 
conditional on payment of the compensation. As in many 
cases no compensation Avas payable, this led to curious resuUSt 
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Mr. Pauw talks of the “curious spectacle of a tenant forcibly 
(lisjjossessed without jjaynicm lV»r iinj^rovcinents suing to be 
iciiistated and being told to sue lor compensation”. I'his does 
not seem a \ cry stai tling spectacle ; but 1 have seen in Almora 
n case on Mr. Pauw’s principle, which was much more curious. 
A sirtan sued and got a decree ioi recovery of jjjossession in 
January and the liissadar thereupon sued in February and got 
a decree for ejedineiu, no compensaiion being payable. There- 
aiier l)oih look out execulifon of iheir lespective decrees and 
the luditrolls sjjcdade Mas seen of a pu/zled court ordering 
the sirian to be resioieil to possessimi and at the same time 
diietiing lihn to be luriied out. 'Fhe climax of the case came 
^\llen the siiian Iia\ing been duly juit in 2 >os.session filed a 
(liminal trespass case against iJie hissadar acting under his 
lounter dcrree. Ciolonel Erskine’s principle of a suit by the 
tenant under section 9 of the Spetific Relief Act cannot stand 
any longer in view oi the provisions of rules aOH (7) and 21 of 
the Kinnaun Rules. 


The laiei rulings are that a sirtan tenant when summarily 
ejected by the landlord without legal 
. o( ero rti inga. pi oc ess cannot reco\ en ]>ossession ; he 

can only sue for compensation for improvements or for illegal 
ejcdment. J'his modem principle Mas first laid down by Mr. 
Hamblin, Clomniissioner, in the case of Hari Kishan Thvari of 


inanza SainjMari versus Dharam Singh (Special Revenue 
Appeal No. -i <of 100(1-01) in a lengtliy judgment, of M'liich the 
gist is given below. 'J he principle Mas followed by Mr. Shakes- 
pear, Ciommissioncr. in Jungaria i>ersus Dehi Singh of Majgaon, 
'Falla Kosvan, on the 2‘)rd of November, 1008, and this derision 


Avas upheld by the Board on appeal. 


The main points of Mr. Hamblin’s judgment were that a 
sirtan cannot resist ejectment, and if the landlord sues for cject- 
meiu he must get a decree under Kinnaun Rules 80A (.8) ; that 
there is no ]>rocedinc in the Kinnaun Rules corresponding to 
ejectment by nolit c as in the plains ; that M’hen a landlord 
wishes to ejec t a sirtan he has either to sue for ejectment or to 
eject him mm* thout legal process ; that in the latter event the ques- 
Vion for decision is Mhether the tenant can obtain a decree for 


oc( uj^ancy under rule 80B (7) ; that there is no doubt that, he can 
recover compensation for illegal ejectment under rule .S0B(8) (b) ; 
that when the tenant sues he'can only succeed if he can jwove 
that he has a right to possession, and it is not enough to j)rove 
illegal ejectment; that it seemed to have been recogni/ed that 
it was unnecessarily encouraging litigation to alloM' a sirtan to 
sue a landlord for recovery of jxrssession wdien the landlord 
could at once apply through the court for his ejectment and 
must obtain it; and that Avhile the sirtan M\as therefore given 
no poAver of recovering possession in cases of illegal ejectment, 
he Avas allowed compensation in such cases. It was pointed 
out that through the Kumaun Rules elsew^here speak of the 
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‘ possession'* of land, rule 30B(7) only refers to the recovery of 
, the occupancy of land. 

(knn])ensali()n foi' illegal ejectinent could presumably only be 
(lainied where the tenant had been evicted from land on which 
(tops wcie standing or which had been ploughed and prepared 
for c»o])s, and to the extent ol the damage suirered by the tenant 
Irom the loss of sucJi c rops and labour. Sucli claims and those 
loi iinjnovemeius aie the only ones ever raised by the tenants. 
An earlier ruling which may be compared with those mentioned 
above was that ol Bag Singh versus Motia of Pipali, Malla Silor, 
ill which a siitan liaci been ejected from two houses and chauks 
ami two fields. Mr. 1). J'. Roberts, Commissioner, gave liiin a 
decree lor reccnery ol the Jiouses and < hanks, hnt reluseci him 
])ossession of the fields (ord(‘r of the I Ith May, 1892). 

f Note—A doubt may jjerhaps be suggested as to wlif.‘thor such a sum 
mai’y ejectment should bo oallod an •‘illegal” ejectment, “Illegal” suggest 
that it is contrary to some positive mle of law or customary law. Th(‘ 
context of the Kumaun Rules as applied in the above ruling by Mr. I lambli 
might suggest that the compensation for illegal ojeotiDont rebars to caFes ol' 
ejectment of an occupHn<5y tenant or a tenant holding under an agreement 
who would recover possession under llulo JiOB(7).] 

l o Slim up finally, then, a siilaii summaiily ejected by his 
landlord lannot lecoxci possession, unless he can prove that lie 
has a right to possession (as holding under an nncxpiied agiee- 
menl, or as entitled, under ihe i tilings and instruc tions regarding 
tenants breaking up and improving ne^v land, to cK(Uj>ancv 
lis-lil). 


(I) (jun jM'fiMifioii fftr im f)) ot'ements 

I here ate no definite lules legatding im]>io\cment bv tenants 
and i oinpensation claimable lor them. 'The princijrles embodied 
in the law in lorce in the plains might fairly he applied in most 
c ases. 

rhere aie few rulings of any imjKntance on the subject, ^^r. 
Paiiw only makes the brief remark : 

“Regarding the assessmeut ol compensation. Mi. Roberts 
i tiled, as Conmiissionci. that ‘the mere upkeep of the fields in 
the ordiiiaiy condition suitable for the cultivation of measured 
land is not a gremnd for a waul of compensation.’ ‘Compen¬ 
sation can only he gixeii for such improvements the full bene- 
lit of which the respondents have not reaped' (Pancham Singh 
and others versus Rishmu and others, Dalagaon Khatli, 28th 
August, 1893, j)age 50).” 

rite lact is that there are rarely improvements made by 
sirtaas in the hills of any importaiue at all, except the break¬ 
ing up and improving hoklings c^f waste land, in wliidi case. 
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as has been shown, they will geneially get ocaipancy right as 
their reward. 

1 he extensions oi cultivation l)y sirlans into adjoining waste, 
which do not give occupancy right under the principles lollow- 
cd, would lonn a lair ground (or awaiding liberal compensa¬ 
tion ; but otherwise the planting ol a lew iruit trees, the cons- 
tJiution ol one or tAvo inferior buildings, die terracing and 
walling ol inlerior unmade land, and (Kcasionally the carrying 
ol a water channel to the land represent, as a rule, the limit ol 
a sirtan’s improvements. 

There appear to be no rulings relating to the question ol 
the liissadar’s consent being obtained to the making ol im¬ 
provements by the tenant, in the case ol the breaking up and 
hiiproving a new holding in waste land the improvement lornis, 
ol course, the main oliject ot the tenure. Nor Avould any 
hissadar be likely to object to having his old hissadari 
land extended into adjoining waste. The other classes 
ol petty improvements aic liardK likely to gi\e rise to any dis¬ 
putes as to the lenanTs liglu to make them, and the hissadars 
consent may be presumed il he did not object at the time they 
wxTc made. 

Alter allow ing lor the length ol time during which the siiian 
may have enjoyed the benelit -ol his improvements, there is no 
doubt regarding his right to compensation lor such improvements, 
except peihaps in the case ol dwelling-houses. 

As icgaids, houses Mr. 1). 'l\ Roberts, Commissionci in Puna 
Nayal versus ilishan l)at ol Pandegaon, Pahar Cliakhala, ruled 
on the Dih January, that a chvelling-housc is not an agri- 

cullinal im]>iovement lor which a sirtan can claim compensation 
on ejectment ; a sirtan builds at Iiis oAvn risk ; he can remove the 
materials. 1 his ruling was confirmed by the Board on the 14tli 
June, 189-). 

Coiurasi, however, Mr. I). T. Robert’s other ruling in Bag 
Singh 'Versus Mc^ti, relcired to in paragraph a above, in which 
a sirtan was restorc*d to possession ol two houses and chaitks iiiilil 
compensated lor them. There are other rulings awarding com¬ 
pensation (dr houses especially when a sirtan had been, or was 
being, ejected Irom his entire holding in the village. (The 
house very commonly docs not stand on the cultivated land : i^ 
is olteii built on waste unmeasured land). In Jivanand i>arsus 
Puna oi Ihnnangarh, Borarau, Mi. Ross, Onmnissioncr, ruled 
on the 9tli Dc'cember, 1887, “il ibe house and cowshed are in the 
sirtani land .... he ‘the landlorcP must pay compensa- 
lioii/' I Iica e is certainly some ccjuiiy in the view drat when a 
sirtan loses all the land he holds in a village and thus has to 
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Ic-avc' ibe village and his Iiouse is jendeied woiihle.ss to him, he 
siMMild gel some compensation for ii. A Iionse is a uccessii' 
loi a tenant to (iiltivate the iaiul from. 

Tlic (lifierenec [)etween the rireumstanres in the hills anti 
tho^e in tlu‘ plains must he remembeied. In the hills a sirian 
losing his holding pioh.jhh has to set out to look lor anothci 
liolditig in anothei \illage, wheie^ei he (an find one: in the 
])lains the ejected iciiam merely takess some other land in tJjc 
same village. In view, howevei. ol the 18l).‘l tilling cjuotetl 
ahoxe it would seem that ioiM|>enNation (annot lx* auaided for 
a chvelling house ; a ((n\sh(‘(I might he dillercuiiat(‘(l as an 
agriciiliuial iiujiio\ emeni. Clonsicha ing the t ire umstant c^ iii 
the hills tluae would not seem to he miuh dilVcicme heiwetai 
a house hnill. on the holding and one hiiill outside it in wasie 
land. In the latter lase, howONer. ilu^ sirtan roiild not jnesum 
ahJv he (•je(ied Irom the house, at any late wa’lhtail (onipcnsa- 
tlon, and he iniglii peiha]>s sell it ii he had to lease the \ illage. 

It is inij)oitant to noiiie the pin aseology of the i tiles ])ie 

Limitation of ^nii /<,i-limitation foi suits for M»npens:i- 
. oinuenauion. lion in S(h(‘(hile A to the Kinnaiin Rnlev 

I’he j>i\ nionihs’ pei iod runs horn the date of the (le(iee 
(^vhere there has hien a suit) and not from the date ol e\ccn 
lion ol the detioe in hoili (a es. (d his rule, however. iais(‘s 
Inrthcr ([uesiions ol ex htnlr detiees obtained witltom the 
knowdt'dge of the tenant;. A lase in whidt this (juesiion vras 
promieati was that of Ratantnaiti i'crsus (Ihitramani and 
Iliramani of Sinjli, Kamsyai, decided h\ Mr. Hamlih’n. (iom* 
missionei, on the LMkh }nne, HIOI. 


Idle (jucsiion of the paid by sirtan.s is an iinimjjoi lant 

one. unlike the eon(‘sjionding que.stion in the plains. The 
foi'inej- slate of things is given in Mr. Ikuiw’s jiaiagiaplt )) 

(K'jnodiu(xl in Thajiiei 1 su])y(i). 

(')f the modern lusioni in Ceatlnval Mr. Paiiw’s (adv remaiks 
in ]):nagi:i})h 51 : 

“More than half of the siitani holdings in Gailiwal are held 
hy literal sit tans, i. c. paveis ol the siiti or land rev enue alone. 
This mav lesidt rnmi an exchange of land lot (ullivation 
between hissadais. ot' horn a hissadar, enhivating in 
common waste. Iti other lases neat' ielationshi|) ot friend- 
shi)> induces one itian to give another s>ome land to (ithivaie, 
or in 1 U‘W' or utipioduc live villages he mav he hiought in to 
aid in the rnhivation and .sotuke out the Government levaiiiie. 
rsually the feudal dues, hhent (ronsisting of Rs.2 on ilte marri¬ 
age of a danglitcr), dastur a leg of every goal killed, a seer of ghi 
in Sawaii and a basket of inai/e yearly), and in some eases alsc^ 
pithai (a nominar rent of one or two timashis yearly), are paid 
ro the hissadar of the land even wdien no (ompetition rent is 
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taken. 1 lie competition rent, where it exists is usually tihar or 
a third ol the -produce in .good land and diaulha, or a fotit th 
part, in tlie inlerior. In ilic best shcra as much as a half is 
^takeu. Money rents are rare except among (he tenants ol tea 
planters. Jn Chiranga, Pindarwai, I was told that four nalis to 
the rupee, or Rs.5 per acre, t\as the rent rale.** 

Mr. Goudge remarks that there are no available statistics of 
rent paid by tenaius-at-will, and goes on to say (paragraph 25) ; 
“'rhe ehiet Jandlords who have tenants-at-will are the rich 
absentee proprietors who live in Almora and depend on their 
villages for a supply of giain for food and to defray the Gov¬ 
ernment revciuic. They invariably take rent in kind when 
they can make terms with the villagers and wlien the distance 
is not too great, so that (aiiiage becomes expensive. On tlic 
other hand, the villagers prcler to pay in cash, and they generally 
get their way when they are far away. Thus the fertile villages 
ol lloraraii and Kairaran pay in kind . . , while those of 

Ciangoli largely pay in cash. Ilie rates of produce taken are 
lialf for irrigated and double-cropped land with a small allo^vance 
for labour and seed, and for all other lands, one-third, one- 
oiirth or onc-fifth according to the (juality of llie outturn. Rent 
in kind is much more profitable to the proprietoi than rent in 
casli”. He gives estimates of the value of grain lenis and (juoics 
(ash rents vaiying from three or foin times the (Government 
revenue down to Rs.1-2 ])er Re.l of revenue, or even the Gov¬ 
ernment ic\enue alone. 

Taking the two ver\ diflcrcnt .parganas of Kali Kumaun 
“which is full of forest and Avaste land and scantily populated, 
and Pali Pachchaun, Avhich is densely populated and fully 
cultivated’*, Mr. (Goudge remarks on the former “stated broad¬ 
ly tlicre is no such thing as rent knoun in tliis pargana.’* 
“The hissadars keep as kluKlkasht all land they can cultivate 
themselves or Avhich they can get labour to cultivate, and for the 
rest of their land iliey are glad if they can get tenants to keep 
the fields from falling into Avastc and save themselves from 
paying revenue on uncultivated land”. In Pali Pachhaun he 
says : “strictly .speaking there is no rental system.” All the land 
is cultivated l)y hissadars or khaikars. Such sirtans as there are 
hold very small holding or pay grain rents to absentee proprietors. 
vSirtans in khaikari villages ))ay the Government revenue plus the 
usual khaikari malikana percentage. Sirtans in newly broken 
up lands pay nominal sums only. 

Under the above circumstances it will be seen that the rental 
question is one calling lor little notice. No ruling laying down 
any general principle regarding sirtani rents has been, discovered, 
and disputes on the subject are infrequent and turn on simple 
c|uestions of fact. 

It ran only be said that when the value of a grain, rent may 
vary from Rs..85 a bisi on irrigated land down to .perhaps Rs,?! 
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[\ bisi on inierioi land, and when cash rents may vary between 
Ks.y and Re. I or less pei bisi, it is by no means easy to settle 
disputes rej[>aiding the amount paya])]e by a lenani in the absence 
ol any villai>e rent records and i»enerally also ol anv written 
aj^jeement. 

Fortunately, as lias been said abo\e, the amuial num])er ot 
cases (oming berore the courts, that turn on the rental latcs of 
sirtans, might almost be counted on the lingers of one’s hands, 
e\(ej)t occasionally Avlicii some big l.indloul has a general row 
Avith a number of Jiis tenants. 

'Fheie do not seem to l)C any luitlicj points ielating to ilic 
sirtani tenure that rccjuire notice. I here (an be no (jm'siions 
legatding succession, since the tenine is not hetitable, unless 
iltc laiullord chooses to contijine tlic son or other heit of a 
dt'c case d shian in possession of the holding. 
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CHAPIKR V 

Paduvns and (.ii\r-Padiians 
(I) (•('nrral dalinilions, etc. 

"I'lie j)aclhan or Dial^u/ar—^Sadai jnalgu/ar" as Sii iJeniv 
Ramsay and Air. Pcckett railed liim-is 
ilu‘ head ol the village coimiiunify, tol- 
Jeels the rcNenue. and is also a .]x>li(e ollieer ; he manages the 
village rommon land and its allairs generally, subject t(; 
the approval ol the hissadais, and pi (n icies c oolies for c an iage, 
etc., ac(Oiding to ( iistom. 

AIj-. l‘i aid's d(\s( ripi ion of this ollic ial has been cjiiotecl iii 
full by Afr. Pain\ in his paiagra])h M!), Avliidi has been repro 
dined in Chapter 1 of this Alantial. 

I he gcneial JiistoM ol the* ollice does not lequire much 
noti( e, 

riie usual laile is one padlian lor each asl village (with its 
held oit a separate levenne emgagement. Sometimes 
theie aie tivo or eien mote |)>,adhans in one village* eithci* l)y 
reason ol the \ illage beiiig divided into diHerent clans oi castes 
((Uunn, rath) oi- by leason ol its having several lagas attached 
io (1, tlic' whole ioiining an iiinvieldly unit for one man to 
manage. (Ciom|)aic also Mr. Batten's rule Id about the appoint- 
merit of additional |.)adhans in dnhhJi Aillages, (Collectc*d 
Reports, ]>age hh.) The ])rin(i])le, howcvci. was very elastic 
at one time; and Sii' lleniy Ramsav lemaiks (p;(ge 20 (af the* 
Kiimaiin Settlement Repoi i that at the 20 perns' settlement 
some villages h;id as manv as ten pacihans. 

Mj'. Batten had allowed the hi'^sadars of large village's to 
“elect two or moie padhans, eacli (o manage his j^articidar 
division ol the estate and to (ollc'ct the Cioveminent revenue 
and his own clues Iroin the sharelroldcrs bc'Ionging to his o^vn 
jKirficidar ])ajty oi clan ". (Collected Reports, page OO) . 

I’lws svstcan caused a gieat deal cjf mischief, says Sir llouiy 
Ramsay, and it is now the rule to kc*cp the* uumbei of padhans 
;is low as is (oiisisieiit with c*lh( ienL and liaiuionious management 
of the village. Few villages have more than one ]iacihan nowa¬ 
days. C.oiujiare Bishan Singh cci.s//.v Ram Kishan, Mr. Tfaiublin, 
C.onimissioncr's ordei in Reveniu* appeal no. 1 of 1001-2 on the 
undesirabililv muhijilying malgii/ars for every faction tlial 
chooses to ask for a separate one. On the other liand one man, 
who owns land in several villages, is often padhan of tivo or 
more villages : an influential thodkar is usually also padhaii of 
sen era) village's. Wheie one man is padJian of two closeK 
aclj<jiuing villages he often docs the padhan's ivork for both 
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hiinseil, l)ui wliere ihc villages arc far apart he is called on to 
appoint a nnihJitar oj’ agent to do his work in the village wiierc 
he is non-iesklent. 


Where the ])aclhan is a minor theic is also a miikhtar appointed 
by the district oIIkci to do tlic work until tlic minor attains 
jnajoritv. In one oi two instances women hold the positiem 
of padhan (ilioiigli the case is extremely rate now) and may or 
may not ha\e mnkhtars to do their work. 

The nuikluai and his position will ])c dealt Tvith later on. 

A dillerent j)eis(>nage regarding uliom theie has been <onsi 
deiable (oninsion and dis))nt(' is tiu' 

cOiai-p ul “ghar-padhan’' a “sub inalgn/at ” as Sir 

lleiny Ramsa\ (allcMl bim, in khaikati \illagcs, 'wh(‘ic‘ the liissa- 
dat padhan cannot be* residcail, and also occasioiialb in r)ther 
^mixecl) villages as av(‘1I. 

'J he ghar-j>aditan ajjpeais to b(.“, and to alwa\s have been, 
ill all cases a kliaikai. If is otiice will be sejiaralely discussed 
later on. 


( 1 .^) I'hc I^ksUio}) 

riie position oi tlir padhan lias been bnt'lb dc'lined in the 
(ii'-t sentciKC’ ol this < liajilei. fie signs, on behaH ol the \illage 
Lonimunil}, ilic set ( lenicin agic’einc'iu and his (hic'l duty is to 
!cali/e th<‘ land fc'cnifc lioin tin' hissadais and ])a\ it to 
(nuK’iif. 

(ihaptei \ lll ol tlic' Land Kexenne Act, 111 ol IPOl, is in 
ioiae in Kiiinanii and in (he noiili<aiion (Mending it, section 
ot ilu' A( i is modified to inn “Malgn/ar means a person 
appoinic’d imdei ink' lb. (lausc* (1) of tlu' Kuinaiin Rides, 
bSbl, to represent all, or anv, ol the lo-sliarers in a mahah 
Note--Read e\ ei \ lel'cieiicc' lo a Janibardar as relcning to a 
malgii/ar, oi to a jiadh.m or sirgiroli ^vherc' a malgu/ar is known 
by (Miher ol ilu'sc' names.“ 

J'hc' malgn/ai is tbus j)iimaiil\ iesjionsible loi the i('venne 
of bis tillage or villages with the hissadais behind him. His 
1 enuniei at ion (( oriijiarc'set t ion 111 ol the Ad) consists of citlu'i 
padlictJU'/tari land (heki leiit-liee as a tenant of Ck)\ernniciU) or 
ii (lie revenue of sucli land be not ecjiii\alenl to a ])er <ent. of 
the' re\enue ol the mahal, tjien to a cess on the rev(*nne to make 
up the a per (ent. He is also exempted from servif c* as a coolie, 
“a disliiuiion miuli pri/c'd,'* as Mr. I’anw sa\s. 

Ouestions relating to tlu* piullvamliari land will ix* discussed 
in a later paragraph. 

riie policc'-jjotvers and duties ol the padhan arc* detailed in 
(haptei of the Kuniami Riilc^. 

riic.’ principal (|nestions recjiiiring notice in connexion with 
this official relaii* to his n.ppomtmc'nr ami dismissal and lo the 
padhanchnri land. 
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Mr. 'Fraill's 
rule Mr. 
lioclu'tl, 


Ml. I’iiuw’w 

riilttB, 


(•{) AplJointment of 'nmlguzars 

I’Jie appoiiUiTieiu ol iiialgu/ars and additional inalgiizars is 
j3rovided lor in rules mid 50 ol tlie Kumaun Rides, and 
section 15 of the Revenue Ad, as inodiiied lor Kumaun, hut 
no provision is made lor their dismissal. They are, howcvei, 
dismissed lor misconduct oi other good reason by the Deputy 
(bmmissioner. 


The oflice is normally hereditary in j)ia(tice and nsnaliy 
itllways has been so. ‘‘There is no hereditary claim or right 

. . . but generally the son succeeds ivithoiu opposition 

unless incaj>al)Ic from )outIi oi want of talent, in whicli <ase 
the sharers are called upon to choose another padhan ^ironi 
among iheuiselvcs,” wrote Afr. Jiaill. ((aillected Reports, 
jiage KKiV 

“I'lie olhee ol ])adhan is heieditary, except in special cases, 
when, from tiie son of the former padhan having been a child 
at his lather's dcatli. a relative had been appointee! to the duty." 
(iMr. Jieckett’s Gaihwal Report, page 10.) 

Air. J>alten’s rules ior appointing padhans atid foi their 
lemnneration (Collected Reports, pages 08—100) have been 
referred to al)ove. In ordinary villages his rule was to allow 
elcrtion by vole except in llic case of an old established right. 

A curious custom, wbicli deserves iiieiiticm, is his allowing 

lvh«ikar padhan. 

vdlagcs, under certain circumstances to 
liave and elcca a village padhan (not gliai-padhan) of theii 
(tun “under the same rules as those made for lihaiyachara 
maii/as, uhich they often resemble in all but name." 'J'here 
do not seem to be any khaikar padlians, as distinct from ghar- 
jxidhans, in existence nowadays, though traces of the custom 
may be found in lecent times. Jn the case of Narayan, Singh 
ancl Gaiiga Singh versus Sham Singh of Gaisaii, Talia Chaukot, 
Sham Singh, khaikar, had been appointed gharpadhan against 
the ivill of tlie hissadars. On cross-appeals Colond Grigg, 
Gonmiissioner, appointed Sham Singh padlian, as there was 
“no necxl of a dnplirate sel of olTicials" (order of the 27th July, 
1898). 

riiere arc, Jiowever, (cilaiii lobjcctious to a khaikar who is 
not a hissadar in the village and who thus does not engage with 
(iovernmciit for the revenue, but only pays rent, lieing entrusted 
Avitli the direct responsibility for the revenue. He has, as the 
(iisloni noiv stands, no transferable interest in the village to be 
security for Itis liability (c/. Afr. Ikckctt’s paragraph 28 ancl 
ghar-padhans as discussed in a later paragraph). It seems 
picibable tliat Sham Singh (il he is still alive) is the last khaikar 
padhan in existence. 

In Mr. Pauw’s Gaihwal Memorandum of Village Customs 
(be appointment ol malgu/ais is dealt with in the 8rd para- 
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graph. He makes the appointment normally hereditary; but 
lailing a candidate from the malguzari family, any other male 
CO-sharer of the village, whom the district oflicer may think fit, 
is to be appointed. 

Generally speaking the claim of the son or the nearest heir 
. to succeed is admitted, and he is rarely 

lo eie 1 ary c aim. i^y hissadars, unless there is 

some strong o])jection to iiim. 'I'here is some doubt, however, 
regarding the case 'of minor sons or heirs, Jii former times a 
minor would never Jiavc been appointed at all (.sec Mr. Traill’s 
remarks and the fpiotation from Mr. Beckett al)ove; also Mr. 
Paiiw’s remarks in his paragraph 55). Latterly, however, owing 
no doubt to the strengthening of the hereditary theory it has 
been custoiiiavy to appoiiu tlie minor Iieir as padhan and to 
appoint an adult relative to act as miikhtar during the padhan’s 
minority. Mr. lieckclt would have appointed the adult relative 
padhan and made the minor await a vacancy. (Gavhwal Report, 
page 10). 


rhe <ustom has vaiied with different lofficei s ; some jhave 
followed the above rule in all cases, ^vhatever the age of the 
minor might he ; others iiave refused to appoint a minor under 
some fixed age such as 10 or 12 years. If the minor was below 
su('l) age, an aduh relati\e was appt>inted as padhan and not 
as mukhtar, cither for his life-time or until the minor should 
attain majority. I'lierc arc obvious ol)je(:tions to having an 
infant padhan j^rimarily responsible for the revenue, witli an 
uncontrolled mukluai, and it would he 'well to avoid the prac¬ 
tice of appointing minors as pacllians altogether, oi at any 
)aie minors less than, say, 10 yeats of ag(‘. 


The folknving decisions m.ay he jeferred to on thc' general 
cjuestioii of appainiment. In Raghnnathu i>ersus Gaya Dat of 
Bamiakcda, Garhwal, Mr. D. T. Roberts, Commissioner, ruled 
that mere superiority of liereditary claim should not prevail to 
bar consideration of relative fitness (order of the 22n(l Tunc, 
1892). 


Mr. Hamblin, Commissioner, in Bh.agdeo Jaman Singh 

of M. Patar Raur, Garhwal, laid down that “preference must; 
be given to hereditary c laims and the opinion of co-sharers can 
only he taken when there is a coiiflu t of suc h claims” (or no such 
claims at all) (order of the 2clrd T'lecembcr, 1899). In Dehia 
versus Purnaiicl of Surkliil, MalUi Salan, Mr. Hamblin pre¬ 
ferred the adult son by a dhanti woman, who had succeeded to 
half his father’s estate, to a minor legitimate son (22nd May, 
1902). 

The padhan for obvious reason must he a hissadar of the 
village (compare Mr. Beckett, page 10). 
hi^adar^ imist be a Where a son or heir claims to succeed, 

^ ’ or where an old padhan wishes to resign 

in favour of his son, the son or heir shoidd, therefore, be re- 
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fjuirctl fust lo get mutaiion of a share iiuo Iiis own name before 
being appoiiued. 

AVhere iheie is no son or Jicir claiming ihe appointnient, or 
^ ^^helc there arc two heirs with iairlv equal 

’"’liff f' tli<' heir is not iippoinicd 
h>i some spec iai leason, tiu* hissadars are 
tailed on to \oLe lor siuh eandidaies as mav eome lorwaid, unless 
iilv one is put ior\\;u(l and is unopj)ONetj. 

The appoiiUtneut made, when iheie is a (oiuest, afiet' a 
considevaiion ol the Noting and oI llte rtlativt^ claims and fitness 
s)l the candidates. 


On this point again diilerenl ollicers ha\e held varying views, 
some considering mainly ilic hmcvs ol the lespet livc candidates, 
and oilieis mainly weighing the Noies and ihe shares ol \otcrs. 

Ml. liaiun’s rules (eiiainh laxoin ilu' cusiom ol simple elec- 
lion by Notes in the ahsente ol heiediiaiv light, while Mr. Maine’s 
incmorandinn seems to (onlcmjNlale (he indetieied seUxtion ol 
ll»e Depnty ('a)mmis>iont'v. 'rhere (an be no doubt that consi¬ 
dering w'liat Mr. llalien calls “die K'pnblican natine ol the com 
imniiK's and the strong op[)(;sition to all aihiirary measures’' it 
is cxj)cdieni lo ])aN c onsiderahlc alleniion lo the Notes of th(‘ 
l-issadais N\iih a N'iew' t*; seeming die harmonious and eilicicmi 
manageintaii o! N'illagc* afhairs. The malgii/ar in Kiimaun is 
only “ l))iiiiiis iiKrr an cn'dinai N hissadar among his equals, 

and il the Nillage in genei.d is strongly opposed to him, he will 
iieNer rnabe an (‘{iKieni malgu/al^ and will also have a very tin- 
comlortahle lime. It is iietessary, hoNVtwer, someiimes to dis- 
legaid the n\ ishes ol the maj(»iily when their c andidale has 
been (cnnicied ol some olieme which renders him nndesirahlc 
as ina'gn/ai. or is lieaNilv indebted or olherNcisc* clccidelN nm 
suitable'. 

The (hid (lisj)ules cHctir wdien the ex-malgu/ar ha.s been 
disniisscxl lo) some sei ions (>|]ence and the oHiee dec lared to lie 
lorleited from his lamil) : in such cases ilie majority of the 
villageis will often unite in a strong faction to snppoit the 
elaimol his son or Inothc'r. 

Theic are ser\ leNc tromen holding the post of malguzar, 
piobably not more than lialf a dozen in 

Appointmoni ‘ i ^vhoJc division, d hey are never a.j>' 
wornrn. pointed except lor some special local 

custom of lor very special reasons. They usually have a mukh- 
tar lo do the work. t he appoint mem of tvoinen is obviously 
most inadvisable aliogethei. 

As Afr. PaiiNC icinarks, wlien the .share of a malgu/ar is .sold, 

. - , , . the piirehaser almost invariably claims 

i.v'iluKbVf absurd. 

The purciiaser can apply 'tvitli any other 
hissadar lor the vacant post, and if he is the most suitable 
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candidate he may he appointed. But if, as may often he the 
case, he is an outsider and has only newly I)eroine a hissadar 
hy purchase, he is not likely to make the best malguzar. Jn 
Sheo Dat 'i^ersiis iMcjhania of Basai, Bel, low caste man had 
bought the padhan's share and Mr. Shakespear, C^ominissioner, 
ruled that in no case does the nialguzarship go with 
the property sold. Jt is inadvisable to appoint a low-caste man 
while a high-caste man is available (order of llth February, 
1901 ). 

There are no definite rules regarding the dismissal of padhans, 
^ „ nor are there any noteworthy rulings on 

jBniissfi o ra laijs, subject. The usual grounds of dis¬ 
missal are (a) conviction of an offence in the criminal courts, 

(b) being heavily involved in debt, so as to be practically 
insolvent, or having all his sharc\s in the village mortgaged, 

(c) having seffd bis entire sliare in the village, oi (d) serious 
miscondiK i or misbeJiavioiir, such as peisisteiu neglect and delay 
in collecting and ])aying in the revenue, disobedience of orders, 
failure to cheek or report sci ions forest ofTence in the village, 
serious misconduct in respect of his police duties, had livelihood 
or vicious habits, and the like. 

Proceedings for the dismissal of a malguzar should not he too 
summary; it has often been the custom to pass orders simply on 
the report of a peshkar or similar official. The malgu/ar and the 
other side (if any) sliould he summoned and given a hearing 
(see Jit Singh \>('}\sus Ban Deo and Moti Ram Indramani, 

both Naini Tal cases, decided hy Mr. Hamblin, Ca)rnmissioncr, 
as Miscellaneous Revenue Appeals 2 and 1 of 1901-2). 

(4) PadhajKha)i Icmd avd remu7ie)fiii(m of padhans 

As mentioned above the padhan's remuneration commonly 
lakes the form of padhanchari land, which is held hy him, rent 
and revenue-free, as siriaii of the Slate as hissadar (cf, Mr. Pauw 
page -^12); hut wheie its icveuue at the village rate would not 
he equivalent to 5 per cent, on the village jama, or wdiere there 
is no padhanchari land, he receives a cash cess on the revenue 
to make up the v5 per cent. The padhanchari land is a very old 
institution in Kumaiin. In Mr. Traill's time the padhan was 
remunerated “ hy fees on marriages and a small portion of 
land set apart for the purpose." Mr. Batten in somewhat vague 
rules lc4i the rc'muneration to "mutual agreement" or "pancha- 
yat." 7'he padhanchari lands were made over rent-free accord¬ 
ing to the ac tual amount found to he held in that way ; when 
there were none, he did not create any, except with the villagers’ 
consent ; hut if the dues were " too small " he allowed a money 
equivalent of about fi] per cent, on the revenue. At Mr. 
Beckett’s settlements the remuneration was finally fixed at 5 
per cent, in land or cash, on the basis of the lands actually held. 
About the cash remuneration no difficulties arise ; but about 
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the land there are not infrequent disputes. Old maiirusi 
padhan laniilies often try to assert proprietary title or other 
special right in the land. It is improbable that in s-ome 
cases the padhanchari land was originally part of the padhan’s 
own family land, on which the revenue was remitted as his 
remuneration. 

The modern principle, however, recognizes no right in it 
beyond that of a rent-free tenancy and the land is strictly at¬ 
tached to the oliicc, whatever fainiiv may hold the latter. The 
Board’s older no, 701/TI-18, of die 29th April, 1886, laid it 
down that a malguzar can do what lie likes with padhanchari land 
for his lifetime, but on his death his successor must get all of 
it unencumbered. 

Similarly Mr. Ross, Commissioner, in Baclnia x/ersns Ramua 
and others of l.adhob, Darun (ordei of 12th September, 1887), 
ruled that no one caif ac(|uire rights in such land adverse to 
the padhan ; each succeeding padhan must succeed to it un¬ 
encumbered. He can give it out to lenanis during the term 
of his padlianship, but at his death or dismissal the right of 
the tenants lapse, 

Jn the famous Bhaltgaon, 'Falla Co’war case, which went on 
at intervals irom 1831 to 1895, it was finally derided that the 
heirs of an cx-padhan (or scries of jiadhans) cannot claim to 
hold the padhanchari land on payment ol rent, henvever, long 
the family may have held it. I he new padhan can evict them. 
In this village the jiadhanchari land was very extensive and 
valuable. 

The final decision on this point was gi\cn by Colonel Grigg, 
C.ommissionrr on the 14ib May, 1895 (Nand l.al v'c?.sa/.v Miisain- 
mat Dlianii Simdaii and (Jthersj : lint the pai ties were still 
fighting over possession, uespas^i, mesne i^rofits, tent, etc., six 
or seven years later. 

A curious attempt at creating padhanchari land occurred 
recently in Baret, Bidihla Katyur, wltcii in a village of two 
hissadais one had to pay maigu/aii dues to the other. The 
former made over by a deed some land to the padhan to be 
held in lieu of ])ayment of the dues. He also sued for a declara¬ 
tion of this fact to prevent the padhan claiming dues in future. 
The Lower Court gave a declaration that the land was padhan¬ 
chari and directed it to be recorded so. It was held that this 
was impossible, all that was possible was a declaration that 
the land was held by the defendant in lieu of any chics claim¬ 
able by him. 

(Lachhi tfersns Sur Singh, order of the Local Government 
of 18th August, 1904, reversing the Commissioner's decision.) 
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The padhan occasionally comes in, for otlier perquisites by 
virtue of his office. He often makes 

OfchOT perquisites of soniething out of the gaon sanjait land 
as has been mentioned in the hissadari 

chapter. 

In one case a padhan came in lor a curious wiiidiail. Mauza 
Deoria, LJrgain is a g'uiuh village under the IJadiinalli teiuple. 
A khaikari holding in the gaon sanjait land lapsed and Jay 
waste for some years, the malgu/ar paying the revenue due on 
it to the temple. Then the Rawal of liadrinatli gave him a 
lease of the land and he look posession and ndtivalcd it. 
Over 12 years later the other co sharers sued to Jiave cancelled 
the mutation obtained by the jiadhan lor this land. It was 
held that alter so many )ears acquiescence the hissadars could 
no longer daim to have it made tommon land again. (Bhiip 
Singh and oiJicms <v'Ks//,s Ka)iak Sitigh and othcl^, cndti of Mr. 
D. 'r. Roberts, (^ommissionei, of ihe 21th August, 181)2.) Sec 
also paragrajih 11 ol the (haptcr on kliaikais regarding jiadhaii' 
chari in khaikari villages. 

(5) 77/e ifiiik/iUir Ixidlian 

'Ihe niiikhtai or mukiitar (i) padhan is tlie agent and re- 
prcsentali\e ol a non-iesitlent, minor or woman padhan. He 
is “consideied lompctent to perlonn all acts lor the real 
padhan, though his liability to be (Uistcd at ilie will ol* the 
latter j)ie\enis liis holding the same authority or prestige,’* 
says Ml. Pauw. lie is a[>]K)intod, in the rase ol a non-resi¬ 
dent adult i^adhaii, b) the Deput) C.’omniissioncr on the nomi¬ 
nation ol the padhan. J he latter can nominate any qualified 
man, and il he is hi he is alwa)s apj:)oinlctl ; if he turns out 
unfit or inisljeliavcs, the padhan may be called on to replace 
him by another man, but he is aJwavs the padhan’s nominee 
and agent only, and no one lias any right to object or claim 
any riglit to the post (c/. Mahendra Singh versus Cltintamani 
and Padi*oi Ikincdi, Malhi Dcua, order of Mr. Hamblin, (Com¬ 
missioner, of the 11 ill June, 1902). 

If a non-i’csident ]3adhan living at a clisumce Irom a village 
neglects to a]3point a nmkhtar, and the administration of the 
village necessitates some resideni agent to collect ihc levenuc, 
supply coolies, etc. an c/rder is issued to the padhan to nomi¬ 
nate a mukluar or else to become resident himself. If he re¬ 
fuses, the only course is to dismiss liim bom his malguzarshi]> 
and appoint a new malgu/.ar. The inalguzar can dismiss or 
change Ins niukhtar ai will on a|>plying to the Deputy Commis¬ 
sioner, subject to the new nominee being a])|>roved as a fit 
man for the post. 

In. the case, then, of the mukhiar of an adult padhan the 
mukhtar is simply an agent and nominee of the padhan ; the 
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latter remains responsible to Government for the proper collec¬ 
tion of revenue and the administration of tlie village by his 
agent. 

In the case of a minor padhan, the luukluar is appointed 
by the Deputy Commissioner by selection of the most suitable 
relative of the minor, and his dismissal in case of necessity also 
lies in the hands of the district officer. The mukhtar in such 
cases would be, presumahiy, responsible for his own default or 
negligence in the same way as a guardian is. 

The mukhtar’s name is recorded in the settlement records. 
He usually holds the padhanchari land of his village, but his 
remuneration is a matter of private arrangement between him 
and his principal. 

(6) The ghar-padhan 


The ghay-pdflJian is the head representative khaikar in a 
wholly khaikari village. He is to the khaikari (ommunity what 
the padhan is to tlic liissadari comm unity. There being no 
resident hissadar in such khaikari villages, a special official is 
needed to collect the revenue and malikana and manage and 
represent the villagers. “He as a rule enjoys tlic padhanchari 
land and pays the (iovernment revenue direct to the ])atwari, 
paying the liissadari dues alone to the jiioprietors “ (Mr. Pauw, 
page 51). 

Like the class ol kliaikais whom he lepreseiils, the ghar-jvadhan 
and his position liave been the subjeri oF considerable dispute 
and lie has had Hurl nations of status. As the khaikars oi his 
(lass have suffered by (onfusion with the kachcha occupancy 
khaikar, so he lias been confused with the inferior nmkJitia)\ as 
a mere agent and servant of the padhan. 


Unless the “village jiadhan” of Mr. Batten’s Garhwal rules 
, (rule 21, paragraph XllI of the 1842 
leoryo epos-. khaikar padhan (A rule 15, 

refer to ghar-jjadlians, the first mention of the ghar-jiadhan 
seems to be in paragrajdi 20 of Mr. Batten’s Kumaun report 
(1848), wliere he says : “In coparcenary zamindaris” (mean¬ 
ing ap|iarently khaikari villages) the niauzas are generally 
managed by one of the oldest asamis under the name of ghar- 
padhan, who in reiminci aiion for his trouble is allowed to hold 
part of his land lent-free, and is exempted from personal ser¬ 
vices, etc. (kuli godam)In his glossary of hill terms he calls 
the ghar^padhati a “privately appointed manager.” 


The more modern Ibrm of ghar-padhan, however, originated 
apparently with Mr. Beckett. In Garhwal, he says (Report, 
page 10) : “When a j)adhan was non-resident, from his being 
a padhan in several villages, I kept such a man padhan for the 
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collection of revenue, but nominated a resident khaikar ghar- 
padhan for the performance of police duties.'* 

In Kumaun Sir Henry Ramsay says (page 21). “In some 
cases sub-padhans, ghav-padhans, were appointed with the 
object of looking after the asamis rights and collecting the reve¬ 
nue. TJicse ghar-padhans ran at any time be removed by the 
district officer or Commissioner on its being shown that they 
can be disj^ensed with without injury to the village” (c/. his 
paiagraph 25, page Hi also on ghar-padhans in the wholly khai- 
kari villages). It will be seen from this that ghar-padhans were 
officials appointed by the Settlement Officer and not mere nomi¬ 
nees or agents of the padhan ; they were sometimes apparently 
appointed in mixed villages, as well as in wholly khaikari villages, 
in place of a nominated mukhtar. The question, however, is 
only of iniporiance with reference to wholly khaikari villages, 
where the ghar-jjadlian represents and looks after tlic interests of 
the community. J’hcre do not seem to he any ghar-padhans 
now surviving in mixed villages: the representative of the j)adhan 
in such villages is lunv always a mukhtar. 

'J'he disputes regarding the office have all turned on the claim 
of the padhan to interfere with the ghar-padhan, to nominate 
and appoint him oi lo dismiss him o)* dispense with any ghar- 
j)adlian altogetlici ; this involves the whole status of the ghar- 
padhan, his independence as head of the khaikars and juaciical- 
ly answeral^Ie only lo Government or his suboiclination into a 
mere seivant of the padhan. The formci' position was clearly 
that intended by Mj. Beckett and Sir Henry Ramsay, but many 
altempts have bc^en made to lower his status to that of a mere 
mukhtar. 

Mr. Pauw has gi\cn ilie Jiistory of the varying lulings on the 
subject on page 51 of his re|x>rt. 

Sir Henry Ramsay, it will be seen, consistently upheld the 
indcpeiideme and authority of the ghar-padhan : while Messrs. 
Ross, Reid and Ch'Ic's lediued him to a imikhtar's position. 
Cfd'oncl Grigg u]>held Iiis independence in several cases, while 
Afr. Hamblin described him in one order as “ an agent appointed 
by the malgu/ai lor a khaikari village : . . . the position is only 
one of agency ” {cf. ])agc 5 of Pandit Ganga Dat's pamphlet) . 
This j)osition has been very commonly taken and in reports on 
cases of succession, etc. in such villages it has been a common 
practice for tabsilchus to treat the question as one of a mukhtar- 
ship, ignoring the fact that the last incumbent was a recorded 
ghar-padhan. Fortunately for the ghar-padhan, however, the 
question has been finally settled by the Board (Messrs. Hardy 
and Thomson) in the case of Hayat Singh of Tanda, Talla Dora 
(order of 20th/27th February, 1904). The judgment is worth 
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ieproducing in full as it gives a final and authoritative exposition 
of the status and rights of the ghar-padhan : 

“ rhis is a Kiinuun revision. i\pplicant was appointed 
ghar-padhan by the Dejuity Commissioner, Almora, in place of 
one Diirgia. who had resigned the appointment. I’he malguzar 
of the village appealed against the Deputy Commisioner's order 
and the Coniinissionei removed ap])lit;ant and ordered that no 
ghar-padhaii be appointed. 

It is obvious from the wording oi the Ca)imiiissioner\s order 
that he considered the ghar-padhan a mere agent of the mal¬ 
guzar and that the Jater’s wishes should determine the question 
of the appointment or non-apj)ointmcnt of the ghar-padhan. 

The Commissioner has wrongly iiiterj)reted the position of 
the ghar-padhan. I liesc men are found only in the villages 
held by the perniancnt tenants khaikars, in which the malguzar 
has no power of intei Icrence, the revenue being collected by 
tlic ghar-padhan fioiii his brother asamis and handed over with 
the malikana, to which the malguzar is entitled, by the ghar- 
padhan. riic latci s duty is also to look after the tenant’s 
rights. He can be removed by the district olliccr or (^ommis- 
sione) on its bcirig shown, that his service can be disj^ensed wdth 
without injtiiy to the village (Ramsay’s settlement report, ])ages 
15, lb 21). rile (ionimissioncr has niadc.no cHcct to show' 
that the gliai-patlliaiis services can be safely dispensed with 
and the lact that a gluu-padhan has been apj>ointecl in the past 
and that the present applicant’s appointment was deemed 
advisable by the I)(‘j)Uty (jomniissicmer show' that the post 
shonkl be continued, (icneral Ramsay’s settlement report, irom 
which I have cjiiotccl, slunvs that the gliai-padhans were appoint¬ 
ed ill those villages in which the khaikars aie in reality ousted 
proprietors ^vhosc rights iiavc been one way or another secured 
l)y lh(? malgu/ar between whom and the khaikars bad blood 
exists, riic malikana wdiicli the proprietor receives was 
enhanced at the recent settlement, but the enhanced malikana 
was given by way of consolation for exclusion from, the village, 
the revenue of wdiich with the malikana W'as collected by one 
of the khaikars who was appointed ghar-padhan. The Com¬ 
missioner’s decisiem ignores this sensible airangement and will 
tend to dispute, as the malgu/ar wdll nenv be enable to collect 
the revenue and malikana' him.self. I set aside the Commis¬ 
sioner’s order and l estorc that of the Deputy Camnnissioner.” 

Following this decision Mr. Campbell, Commissioner Ixas 
ruled that facie, if a village held entirely by khaikars 
the appointment of a ghar-padhan from among the khaikars 
is essential. Appellant is not a resident of the village and can¬ 
not cliiciently perform the duties of a malguzar” (Bakhtawar 
Singh of Maindoli, Gujrii versus Deo Ram order of the 28th 
May, 1906). 
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Practically speaking, then the ghar-padhan in khaikaii 
villages is padhau in all but direct revenue responsibility, and 
“the responsibility ol the original padhan in such \ illages, though 
it may exist nominally, is such a remote contingency as to be 
practically negligible/' (Pauw, page 50.) 

The ghar-padhan is appointed by the distrii t officer without 
nomination by the padhan, though it is no doubt preferable 
that the latter should approve of the man appointed, and is 
usually chosen, as in the case of padhans, lor his hereditary 
title, he is dismissible only by ihc district ollirer hw neglect of 
duty or misconduct or other strong reason, and not at the reejuest 
of the padhan. 

Jn fact his position is simply the logical consecjiience of the 
position of these khaikaii villages, in which (to cpioie Sir Henry 
Ramsay once more) : “ The |>roprietor has no power to interfere 
with tliese khaikars or tlieir Jaiicls.” Tlie proprietor’s right are 
solely limited to the receiving of his malikana and the pay¬ 
ment by the khaikars of tlie revenue. 


"l ive padhan and not the ghar-padhan is entitled to hold the 
^ , village phanl and should make it over 

^ ^ to the ghar-padhan ^rhen necessary lor 

the collection of levenue. 0Sfr. Hamblin, Commissioner, in 
Partab Singli and others i'ry.sus Naiayan Singh and others of 
Maiijcia, Gnjui, (onrirmed on further ap])eal bv the board. 


The ghar-padhnn’®! re- 
mun^'ration. 


Regarding 

ghar-padhan 

rulings. 


the remuneration of the 
there are no authoritative 


Mr. batten, as cjuoted above, says “he is allowed to hold 
part of his land reiu-frec.’’ Mr. Pauw says “he, as a rule, enjoys 
the padhancliari land.” Tt is obviously fair that he should clo 
so as he docs the whole nialguzari woik’ of the village and the 
padhan does nothing beyonci receiving tlie malikana and some¬ 
times the revenue which the ghar-padhan has collected. The 
land, moreover, is really part of the khaikars’ land, as the whole 
village is held by them. There have been many instances of 
the padhancliari land being decreed to the ghai-padhan 'when 
the jxidlian has sought to get possession of it, ihT)ughl in other 
cases the padhan has succeeded in ejecting the ghar-padhan. In 
Nain Singh of Maithana, Khati ifcrsus Dainodar. Mi'. Shakespear 
ruled : “ T he ghar-padhan has never been dismissed and his 

dismissal is necessaiy before he can be ejected from the land 
he holds.” (Order of the OtJi September, 1905). The jiaclhan 
probably seeks to get possession ol it as a step towards getting a 
fcx)ting in the village, though, as mention in the chapter on 
khaikars, the holding of padhancliari land in a khaikari village 
by the padhan does not constitute khudkasht possession in the 
village, 
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There are no ruling regarding the disposal ol the cash 
Caa\j d es padhanchari dues in khaikai i villages, 

^ * where there is no padlianchari land, nor 


do any disputes on the subject seem to have come before the 
courts. It is generally rejxnted to be a matter of mutual agree¬ 
ment between he padhan and ghar-ipadhan. 



{ 121 ) 


CHAPTER VI 
Thokdars 

(1) Histoiy aful General Remarks 

I’hc thokdar i\m\ Iiis position do not call for any Jengthy 
dis< ussion. Ali‘. Paiivv has given a Inief account of the office 
in his ]:)aragrapJi ‘M) (rcj)rodiiced in chapter 1). 

Thohdar, katnin and sayana meant originally almost the same 
tiling, though not tpiitc, as Air. Pauw would imply. 

1 he knt/iins was a larmer ol revenue lor \ iilages in which he 
had no jnopi ietary interest at all ; he merely collected dues from 
thetn as an oflicial. 

Hie sayana had jjrojirietaiy rights in liis taliika oi tt\’o kinds. 
Jn some villages he was a hissadar with land either khudkasht or 
held hy khaikars under him. In other villages he was a kind of 
over-proprietor not owning any land or hissaclari light, hut with a 
right to receive a certain portion cd their profits Jrom the culti¬ 
vators, who were hissadars and not khaikars. (Messrs. Ramsay 
and Strachey’s note ol 2f)th June, ISoti, paragaphs 2 to 5). 

i>oth of them ^vele thokdars, and there is now no officially 
i(‘C()gni/cd title other than of the thokdar. 

The term kamin is now almost entirely obsolete, and sayana is 
used losely of prominent proprietors of old family, who may 
or may not be tliokdars : their predecessors no doubt were 
officials sayanas, 

Mr. I raill reduced al! thokdari dues to per cent, on the 
revenue, hut this order was never really carried into effect (see 
Sir Meiiiy Ramsay’s Kumauii Report). 

riic final settlement of thokdars and their position w^as made 
hy Messrs. licckeit and Ramsay on lines which were identical 
for both Gaihwal and Kuniaun. 

Mr. Paiiw, paragraph 5h, may be quoted on this point and 
on the proseni position c^f I'hokdars. He says: “The power of 
tlie tliokdars was much broken, down at last settlement.’' Mr. 
Beckett sa)s; “They were at first revenue as well as police 
officer s. 1 heii revenue duties were transferred to padnans : 
and as police they were found to be much worse than useless. 
As it paid them best alw^ays to let off a criminal, they generally 
made themselves so obnoxious that in 1856, the Senior Assist¬ 
ants of Kumaun and Garlnval, drew up a joint memorandum 
recommending that this class of officials should be relieved of 
all police duties, and as far as j)ossible be observed on casualties 
occurring, or at the next settlement.” Accordingly at settlement 
numbers of thokdars were struck off and the remunerntion of the 
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rest fixed at the rate ol 3, 6 or 10 per cent, on die Government 
revenue instead of the <lues in Iciiul previously taken. The 
Kumaun officer who recommended the abolition of thokdarjj was 
Sir Henry (then Captain) Ramsay ; but in 1874 he wrote : Since 
that time have been compelled to change my views ... It 
was absolutely necessary to maintain thokdars as far as possible, 
to ensure the due performance of police duties on the part of 
padhans. The abolition of the office of thokdars, which had 
existed so long, would he very unpopular with all 
except the democrats, who, more than others, required to be 
kept in check . . . Some of these thokdars are gentlemen 

. . . Ihey occupied a feudal place in the estimation of their 

subjecis.” 

.\t })icsem the iliokdar's duties are chielly ornamental, 
ihough he is supposed lo sujiervise tlie padhans in their work 
as j>oli(e. Jdie ofl/re is, iheielbrc, strictly hereditary and des- 
(ends by the rules ol j^rimogeiiitiire. lUn if there is no direc t 
iicir, one of titc same iainily, usually the neatest relative is ap¬ 
pointed. The claims of women to ihokdari rights, though 
advanced as in the case of ]>adhans, ate disallowed. The 
thokdars comprise representatives of the best old families 
only, and ate the only men who have any pretence to be called, 
ihe aristocracy of Ciathwal. They are no longer, however, the 
ieudal magnates of lormcr times, and in fact are of very little 
more consequence than other cultivators. But they are the 
only body who piesci\e Ciathwai society from one dead level 
and as stub deserving of continuance. Their dignity is some- 
ivhat increased by their position as police officers being held to 
entitle tliem U3 the |K)Sscssion of arms free of a licence.'* 

4 he only error in this account is contained in the last sent¬ 
ence : the thokdars are exempted by notification under the Arms 
Act in respect of a gun and a sword, and are not held to be en¬ 
titled to j>ossess them in virtue of their position as police officers. 
Theh position and (lutics as police are laid doicn in chapter 
VI of the Kumaun Rules. 

In Almora and Naini Tal, as in Garhwal, certain important 
thokdars ivere allowed 6 per cent, or 10 per cent,, in place of a 
per cent., at Mr. Beckett's settlement. At Mr. Goudge's settle¬ 
ment under the Board’s orders the same sum was fixed for the 
(lues of these (i |>cr cent, and 10 per cent, ihokdars as they had 
hitherto been receiving; thus only in, the case of dues at 3 per 
cent, ivas theic any increase corresponding to the enhanced 
revenue. 

(2) Succession and Dismissal 

The apix)iniment of ihokdars is a maitei' coming under rules 
19, 50 and 51 of the Kumaun Rides. The Commissioner passes 
orders on the Deputy Commissioner's proposals. Mr. Pauw has 
given the rules of succession : see the quotation from his report^ 
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a lew lines above, llicie is nothing to add to his remarks, be¬ 
yond mentioning die fact that in one or two instances two men 
hold one joint ihokdari. Thokdars can also be dismissed I’rom 
their office (for misconduct or other good reason) by the Com¬ 
missioner but this has very rarely been done in recent times (cf, 
however, the case of Daulat Singh referred to lielow). 

there iiave been very leiv noteworthy decisions relatijig to 
thokdars. 


(3) Tiiohdari Dues 

1 licir dues are collected with the revenue and <esses, l)Lit kept 
sc[)araLe and dejmsiled in the Kliarij-a/ Siyaha uiuil paid onct to 
the tliokdars. lliese dues ha\e been the cause of a lew disputes. 
J’hey are considered as a i enmneration of the ollice, and not as 
private* property. Hence they cannot be alieaiated. d'hcie is 
no such ibing as “shares*' in ihokdari dues ; this was settled in 
1819 by Mr. Balteu in Deo Siiigli versus Bhagtu ol Mason, Chop- 
lakot, wlicre tlie plaintill claimed by inheritance a one-third 
share of the dues. It was laid clown by Mr. 1). Roberts, Com- 
niissioner, that a thokdar can bind himself (o j>a\ somc^ (d his 
dues to a relati\e or otJier person, bitt he caniiol alienate the 
duc\s or bind his successor. (Gumaj) Singh ‘versus Ivhiishal Singh 
o( Mandari Muandars\tin, older ol the 10th May, ISO;)). 

Ill die case ol Daulat Singh ol Kota Mallu, Maila Uadalpur. 
ilic Boaul (Mr. IJ. D’O. Moule) passed the lollowing order : 

he duties pei loimcd l^y a thokdar ma\ ma be of mucli 
aecxmiii ; still it is clearly a seivice tenure and the rights and 
duties are jx'isonal to (he dvokdar and cannot he translerred by 
sale or moiigagc to another. I slicjuld prefer to consider Daulat 
Singh as under suspension Ircmi the ollice ol thokdar, and would 
make his reinsialeiiieiit conditional on his ledeemiiig the* mort¬ 
gage c^r this thokdaii clues and duis releasing die ofliec of thok- 
clar from an iiuunibraiuc ivhich it was ne\'ei' meant to bear. T 
would give Daulat Singh a reasonable time, say a )(*ar, in which 
to effect this*' (Ordci of du* Mtli October, 1898). In this case 
Daulat Singh had moilgaged his clucks in 1880 to a creditor an«l 
the dues had been paid to the lattCT under Colonel Fisher's ordei s 
until Mr. Pauw took action and got Colonel Ciigg, Cionmiis- 
sioner, to dismiss Daulat Singh and abolish tlie thokdaii. 

In the case ol Pralab Singh and liahvaiU Singh of Chamara 
Jh'jloL the diokdai i dues liad been paid to a creditor under a 
court decree for 28 years, to gradually extinguish a mortgage 
debt. Colonel Origg, as in Daulat Singh’s case, dismissed llie 
thokdars and abolished the thokdari, but the Board (Messrs. La 
JMuche and Rose) let (he existing arrangement fcir clearing ofl’ 
the debt continue (Order of the .^rd/r)lli May, 1898). As (he 
debt was inclined and dc'cree jiasscd helVne Pra(al) and Balwant 
Singh succeeded to the thokdarship, this case conflicts with the 



( 124 ) 


principle laid down by Mr. Roberts in the case of Gauman Singh 
versus Khushal Singh, quoted above. 

(1) Thokdari Land 

From Mr. Paiiw’s remarks in his paragraph 46 it might natural¬ 
ly be inlerred that “thokdari" land, held revenue-free similarly 
to padhanchari land, was to be foiuKl in almost every village. 
This is due to an ambiguity of expression, since such land is only 
to be found in two instances in Garhwal, and is certainly very 
rare, if it exists at all, in the othci districts. 

As in the case of padhanchari, the thokdar hokls this land in 
lieu of receiving casli dues from ibc hissadars ; he is recorded as 
sirtan in it under the Si ale as hissadar, Hidayat Singli of Kaiisua 
holds MO nalis on tliis tenure. 
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C:HAP1 ER VII 

Gumih Sadabarai and Miscjxuvneous Ti nures 
(i) Gunth 

(1) Mr. Pamv's Remarks 

(kiiitli lands, or lands assigned as religious endowmenls and 
attached to temples, aie ol (onsidcrable extent and impurtance 
in llic hills, the diiel assignment being lliosc of ihe great tcn)])les 
of liadrinath and Kedarnatli. 

Mr. Painv has given a lengtJi) and comprehensive account ol 
riglus in gunth lands and oiclers reJatijig to them, and after le- 
j)rodncing his account there is little lelt to add by Avay of supple- 
nicni. He says (jxuagraph 15): 

“Ihe term gunth by which all assignments of land made to 
jeligions ('siablishments ate mnv designated is of cojJiparaliveJy 
recent introdiK tion, dating only from the times of the Ciurkhas, 
the oldei names by ^vln’rli suc h endcnvments were kno>vn being 
the ordinary Hindu words sanka/ap and biskaaprit. It ajjpears 
fi(;m Ml. 1 jailTs w iitings that these grants were merely assign¬ 
ments of land ie\cnue and conveyecl Jio property in the soil, 
though in many cases tlie descendants of the Hrahmans to Avhom 
they were ojiginalh made ha\e sidjsccpienth, by the migration 
of the actual occupants, come into full possession oi both land 
and prcxliuc.” Ihe inmiber ol religious assignments of this 
dcsciijition made by the native kings was exceeclingly numerous, 
ccnnprising eithei' the Avhole or ])art of seveaa! hundred villages 
in CiailiAval alone. J he grants Avere almost all uj^held by tlie 
(inrkhas, and also by the British Govcnamieiii, tliougii in manv 
easc‘s the original title deeds Jiad been lost, and the claim lestecl 
chielly on the dc jaclo j)Ossession of the revenues of ihc land. 
BetAveeu IS50 and 1851 an incjuiry Avas conducted into the title 
of the temples in gunth villages, ajul a huge mmdier of villages, 
regarding the assignment of Avhich no pioof could be olfered, 
weie lesumc-d to tlie lexenue roll, though in the case of very 
many the lands Avere upheld as gunth, on eonlij Jiiatory docu¬ 
ments granted to the temples by Mr. I'raill, and in eonsecjueiiee 
of continued jxrssession of the revenue. 

'I’he chief contested jxiints regarding the tenure of giiiuJi 
lands relate to the [losiiions of the temples with regard to the 
land; their persition uith jcgaid to tlie cultivators, and the 
revenue payable by the latter; and finally the tenure enjoyed 
by the cultivators of the land tliemsehcs. At the inesc jit set¬ 
tlement on the principle that notliiiig is lost by large claims, 
the temples, patticulaily Kcdarnath, claimed most extensive 
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rights iit the gunth villages, alleging the very exhaustive terms 
ol; the original gniiits, Avhich in reality were only technical modes 
of expression such as are even in tliese day‘^ used in private deeds 
of conveyance. 'J he right of the temple managers to interfere 
in the cultivation of lands, which aie not actually in the (ult;- 
vating jKxssession ol the tcm])le Avorshii)j)ers or servants has never 
been recogjii/.ed, iu>i until (jiiite recently does it appear to have 
been arrogated. For instance in a.d. 1827 the Rawal cif Badri 
Hath Avished to settle (ultivators in the giinth village of Bina in 
patti Lohlxi, Avhich had lain Avasie lor fifty years, but first 
asked Mr. I'raill's permission to do so. Again in the years 
following the last sctiJcment Avhenever Avaste gunth villages 
Averc settled Avith cultivators, a Na^abad grant Avas made in 
precisely tlie same way as in revenue-paying villages, by thc' 
district authorities; i(ie only dilleiciKe being that the revenue 
so assessed went to (lie t(an])le instead of to the treasury. In 
the case ol (iaiiga Ram ‘i'crsns Ramdhan of Sunkoli Chalan- 
syun., a most Aoluminoiis litigmioii which Avent on in various 
shapes from 1888 lo 1895, it Avas distinctly laid doAvn that the 
temple had no auilnuitv td settle its Avaste villages with any¬ 
one, and lliat it (oiild gi\e its lessee no title to possession. 
Cilaims of the temple for dues Irom unmeasured land lying 
within the nomiiial boundaries of guntli villages have met 
with a similar rebull. In tlic case of Keclaling i>crsus 
(ihunanand l\inda and olheis. the plaintill, Rawal c^f 
Kedarnalh, sued I lie delendants lor grazing dues in respect 
of I dvimath jungle*. T he < laim Avas dismissed and Sir Henry 
Ramsay tided in ajjpeal “ that pat ties can do Avhat they like 
by mutual ai l angeinent, but no dues can be taken Avhich at e 
not c'lileied in the ^etilemcm paix ts.” T he rights of the 
temples over guiitli land were finally laid down in (k O. no. 
2880/l~318-B of the 15th November, 1895, as folioAVs : 

(!) That the daini by (he manageis of the temples of 
JJadrinath and Kedarnalh and other shrines in Garlwal 
to Avaste land in tlic guniii villages is wholly untenable. 

(2) [liat Avhere the graitis in gunth villages consist of 
entire villages Avhidi Avere held revenue-free at last setlle- 
meiii, the whole of the revenue shall continue to be assign¬ 
ed or released. 

{T) That whet e die grants consist of parts of villages, 
the cultivated area in excess of the original grant shall he- 
rcsumecl and assessed. 

As regards any attempt to interfere in the management of 
cukivaled villages, die result has been the same as instance 
Rainanand \>rysiLs Parmanand of I5th February, 1820, and 
Bhagotu v>eri?/.v Basuliing Raiva! of 8dt July, 1829. In both 
these! cases (he RaAval Kedainath tried to get gunth villages 
uudei his uAVM conuol, hui Mr. Traill ruled that the cultivators 
should continue to jray the temple revenue through the Biah- 
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jn;jn .su))-granLec, and that the dues payable by ilic latter slioidd 
continue at the hxed laie incnlioned in the tleed ol grant. In 
the re*ord-obrights made for guiith villages at last settlement, 
the resident cultivators were as a rule recorded as hissadars, as 
was done in the case ol (uitivators in revenue-paying lands at 
the British conquest, the revenue paid by them going, however, 
as heretoJore to the temples. The revenue was at the .same 
time assessed in rash instead of in grain and iniscelJaneous 
services. But the Ra\\al of Kedarnath finding that tlte temple 
would lose by this arraugement persuaded the villageis around 
ITkhiniaih to'continue to ))ay iu grain at the rate of one {Ion 
{?)2 sei.s) to a ruj)ee of revenue. As the [)rirc ol graiit rose, 
a tendency was cvinrc^l to shirk this airangeiucnt, and finally 
stamped agreements A\'(ae taken horn the villageis to pay a 
fixed arnouni in grain. In one rase such an agreement 
upheld so far as it reiaied to tlie signatories by Colonel Reade, 
Senioi iVssistant < lommissioiier, hut in tlie suhscejnem rase of 
Kedarling versns l)el)u tmd others of Ckimath, uliere the plain- 
lilf, Rawal of Krd ii nath. siirtl *he defendants khaikars in Asni:i 
village, lor grain icnis, it was derided that onl\ the lent fiveil 
hy the St'ltleniem Ollirra rmild he drananded—a dec ision whitli 
was iijdield !.n Sii Ifeniy Ramsav in aj)j>e d ( |une I, 1880). 
.\t ili(' pr<\s('nl settlement this ubjerl still loimrd an agitating 
lopi( aiound I khimatit, and a relereiuc was made on the 
suhjeri to the Hoard (>1 Reseniua who lulcd ihf' iiuei illegality 
of any pii\atc aiiangement (o» ))aving* erain rents wlien these 
had been lixeil !>■ the Seitlruunl OJlner in tash. 

Tlie disputes regaixling the nature ol the lenme ol (iiill\;r 
tors in gtnilli Iaii.d»s, ,.}w) weie all V('(r)rdcil as hissadars at last 
settlement, (hiell, (»)iaejn their abilii) to alh'nate the lands 
they <ulti\ate. h has been urged witli soim* sliow rif truth 
tli.at tlie j)roj>rietar\ right AnXis gi\cn to siuh fidli\'ators srime- 
A\hai loo I reel) it I..-si settlement For inslamcy it Avill fre 
(jurntly lie l(>imd in j)arl gumh \illages, sueh as KimoLha in 
liishla Nagpur, that the same men cultivating both mahals 
aic rerorded as khaikars under the ihokdar in the revenue- 
jjaying land as hissadars in the gimlh. The inrcrencc of rourse 
is tliat the riiiginal grant was ol half the Aillr.ge to the ihokdar 
and hall to tlie leinple, and ilsai the (u]ti\aloi\s in both parts 
should li.ive been icrorded as khaikars. In other rases the 
gumh lands are in the direr t rultivating possession. r>i the temple 
w’or.shi|3pers and servants who enjoy the land, revcniic-frec, ns 
pavinciit lor the sci vices jjierformcd hy them in the temple. 
Whether this position came about hy ie\eisiou to tJic tcnij^le 
authorities of the pr)Ssessiou t)f the land r>wa*ng tr) tlie migration 
of the rniginal riiltivntoi's. or wli'ether it is due to a direct gram 
of jDroperty in tlie soil to the tenqdc authmities, the original 
cultivators being ousted at the time of the grant, it 'would ])e 
idle at this distance of time to enquii'e. But in all smli cases, 
too, the cultivators in possession, whether they held merely 
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as'/‘"f‘■‘’''•‘'K s or 

«/■ ". ■''• ro/iv/V/eraWe s„„, Jungle 

holds an „ i f‘ '. ^ * ^mrshLpper of the 

him to eke oih ■, soL T/" ‘”» ’ '^\^‘ P^'^^hire of winch cuaJrles 

'•n themio " '<«‘'W „o. possibly ibv 

l»c ■.II iS ,V r " '■7}'"“^' •'«<'««/ on i/JC land. whUli woitH 

.i,« ’/• ‘"ti%c<|U0iuc ol Midi a sale uoiild lie ilni 

ti c uoiship ol the icmpic would cease, and the pinpose lay 
Avtudi tlie gniiii .vas made woiikl he rendered incllccinnl. Jt 
lias, iherefciie, hccii ni/ed on various i^crasions that t,einple 
wrtshippers, -and sorv.mis holding ihc posscbsioii ol lanti as 
(lirecC payment for their services dr die icinple me noi entidccl 
to alienate it. "Jlic earliest distovered ease of this kind is an 


Alinora one, though it ivould nppeur Iroin correspondence thnl 
earlier decisions to the same efleet had been given by Sir Henry 
Ramsay in (iarlnval. In Kundan .Lal Sah of Almora ‘i>crsi{s 
Pamia, gunlh land ol the above deseiiplion 'was attached in 
e>tecnlion ol a donee. Colonel Garstin, the Senioi Assistant 


(aanmissioncr, rcieu^cd the legality of llic attachment to the 
Commissioner, Sir Henry Ramsay, in these terms; “In my 
opinion where gnnlh land is in possession of the piijaris in 
return for Avhirh they arc required to pcrlmin service in the 
temple, the land in their possession cannot be attached in satis¬ 
faction of their private dcdits. For, if it is auctioned, this service 
in the temple will fall on the purchaser and tin’s cannot bo 
]>crlormed liy every caste. I'tn’s ojiinion will be sent to the 
Commissioner. In villages in which the ]>ossession of the giinth 
land is not Tvilh the temple servants, the templ'e authorities do 
not aj>]iear entitled to raise any objection to attachment.'" On 
wliich Sir Henry Ramsay's order of the Ukh June, 1878, was: 

■'I he o])inion of the Senior Assistant Ccmimissioner is correct. 
Cdintli lands should not be attached in satisfaction of a private 
debt." In 1880 a still stronger case occurred in Garbwal (Durga 
Singh of Marwara Nandalsyun xu-rsns Salig Ram) . The clcfend- 
ant, a Mahant, wrote to the plaintiff mortgage-deed hypothe¬ 
cating temple land. The plahitifT sued for foreclosure. The 
defendant was the record eel co-sharer anl in possession of the 
land. The claim was dismissed on the ground that the mortgage 
and land was the gunth of Tachhmi Narayan Shankar Mat, and 
that the Mahant had no power of alienation. “ If the Mahant 
is given such powers, no temple lands will remain." Sir FTenry 
Ramsay dismissed the aj>])eal on the 19th November, 1880. In 
another Almora case, Gulab Singh of Tuhar Salt Palla xrersns 
Ram Dat, Sir Henry Ramsay's ruling of 1878 was amplified by 
Mr. Cb’lcs, Senior Assistant Commissioner, as follows: "There 
are two kinds of gunth land. Of one kind the pujari of the 
temple receives the profits as payment for his services^ tc) the 
temple. With such land a decree-holder against the pujari has. 
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I conceive, no right ol interference. But with respect to the 
oihei kind of giintli Jantl the icinple stands in the place of 
(Government with regard to oidinary revenue-paying land. Its 
assessment was fixed at settlement and the temple authorities 
have no power to alter it. nor, so long as the levenue-payer 
meets the demand liave they any power of interlerence with 
him.” Colonel Krskine in appeal endorsed this opinion (18th 
December, 1890). Anotlier case is that of Dnlanath versus 
Padanigir and another, Bink^»h\. ISfalla Katyiir. One lAicha 
Nath sold land lecoided in his name as '.o-sharer and which he 
he ld revenne-fre(‘ in c onsicha at ion of jxa foi nn'ng serx ice in the 
lemple, to Padamgii’. The latter was admilledly iiuompetent 
to j)(aloiin this service, and the' j)laintifl, siigitoli ol ihc' icanpk', 
sued to cancel the sale. It was admit teal that other salc^ had 
taken place. It wars held ])y l\fr. Giles. Deputy Coiniiiissioner, 
that in such case the* p/V, for the tinier being, had not done his 
duty, and that ‘‘such neglect can give the a))pc*llani no light to 
the wTong that xvonld be done to the temple b\ iransfer to liim." 
Also that “any w’orshi])pcr might bi ing into com t a case* of 
perversion of the temple endowanent.” This decision was up- 
lielcl on both grounds by thc‘ Gommissionei, (lolonel F.iskine 
( llh December, It is ojdy just to add that the decisions 

ol these authoiiiies bom Sir Hemy Ramsax dox\ nxvarcls haxe 
been oxerthroxvn by tiic most rc/cent case's in point, also Almora 
cjiies, Piein Singh ol Ibigc'swar was/cs Kima Sah (21si [niy, 1891), 
and Dauial Singh lUiandaiiof Melchaimi i, M illa Katlynr 
■eer.s//,s Amha Dat othc'rs. (iimlh villages in xvhich the land is in 
the direct (uitivating ])<)ssc^ss^c)Il of the temple woishijipers arc' 
by lar the less nuineions. In the othei and Jaigcr nmnbca’ of 
instanees in which the obligation of the ciiliixaiois begins and 
('luls with the payment ol the rc-xeinic’ to the tcanplca there' lias 
never been any ejnestion icgaicling ihc' j)ox\c'r ol ilu' men record¬ 
ed as hissaclars to alienate their land, as apj^cars from the above 
cases." 


(2) fu) filer Bi'innrh.s 

It wall be seen that the main points xvhich call for notice 
aic the pcjsition of t^;e iemj>Ies in rc'spc* t of unmeasured land 
and Nayabad in gnnth villages, the nature of the tenure of the 
cultivators of gnnth, the inalic'nahililv of the temjde's rights 
in giinlh, and the question xvheilier the cidlivaiors of gnnth 
land can alienate their rights or ncjt. 

On the cjuestion of the temple’s claim to rights cAer xvaste 
and Icncsl land Mr. Paiixv cpiotes the (iovcinment order of 
189.5, blit the position liad been verv dearly and cn.phaticallv 
laid dcwvn in the Boarers letter no. 58 of the 1st May, 1808, 
to the Goniinissionei oi Kmnann xvhich aftei relerring to the 
“novel and hiherto unknown princ:i|)Ie, that any one except 
the State can ])osses the right to forests” ruled that “the giintli 
teimres must follow^ the law of the province, and gunth villages 
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art wnrechd w other 

ely in the Suite. 

tutors recorded :is hissudurs in 
Mr. Piimv says, regur 
liissiicL'irs, who only 

Regarding the case of service tenures in gunth, it will be 
seen that all the earlier rulings held them to be inalienable. 
Mr. Pauw quotes U\o recent rulings as reverisng this piiiiciph'. 
In tile first case, however (Piem Singh versus Kuna Sah), I 
lind that this is hardly a fair deductioti from the decision in 
which Colonel Cr/gg M iotc the income from the hinds goes, 
or is intended to go, to the sujiort of the temple. If this is 
so, . . . then the custodians of the temple are at liberty 

to sue for the income.” lie thus, light'.y or wrongly clearly 
understood the case to be one of land held on a simple payment 
to the temple and the deeisicn has nothing to do with the 
inalienability of serviec tenures. 

In the other case of Danlat Singh tiersus Arnba Dat and 
others of Mcklungii (not Melehaunri, as Mr. Pauw has it) 
the case went up to the High Court on a refevcncc by the 
Local (io\cininent and iras icinandcd to the (airmnissioner 
(or incjuiry regarding ceilain issues. In these issues and in 
the incpiiry and lindings on them there =vas no mention of the 
1 elation between the temple and the tverson in possession of 
the land and no iiKji.iry as to Avhcilier tl:e holding was siibjeet 
to the performance ( ! any service to the !em))le, or was merely 
subject to an annual payment. Pul brielly the Commissioner’s 
report on the lemanded issues ivas that the j^ersons holding the 
land ivcic recorded as proprietors, that Daiilat Singh had no 
locus standi as a plaintiff, and that he had himself sold similar 
gunth land and was thus dchirred from raising any objections 
at all. 

On these findings the suit was dismissed without further 
comment. In his original jiulgnicnt the Commissioner 
(Colonel Chigg) bad lemarkcd: “There is nothing to show 
that the income arising from this land will not be devoted to 
the tcni))le as heretofore, or that the pe^Lon to whom the land 
is gilted will not jietlorm the services required, or that the 
temple will suffer in any way by this gift.“ It would thus 
appear tliat this case also is a .somewhat weak foundation on 
whidi to base the general principle that gunth land held on 
service tenure can be alinated by the recorded co-sharers. It is 
obvious that if a Ifr.diman holding such land on condition of 
service as a priest sold tlie land to Dorn, the tcin[)le would 
suffer, the service ronditioii of the tenure could not be .perform¬ 
ed and tire object of the endowment would be defeated. 

The circiimslances rvould he t^'^tallv different Irom those 
assitraecl in Colonel Grigg’s remarks above. The utmost, then. 


ding the 
itavc to 


m held to rest eJium- 

Rmrdiag tdietmium by cu'tn 
gunth lands, there is no doubt as 
power ot alienation possessed by 
}Kty revenue to the te.tipJe. 
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that could be deduced from this ruling would be thar a co- 
sharer jioldiiig guiiih land on a service tenure can only alienate 
the land provided that the transferee is equally (onipetent 
to render the service on which the tenure is (onditional. Ji 
would seem safer, however, to follow the earlier rulings ol 
more expo ieiiced (..onimissioners that guiith lands hi ld on a 
service tenure cannot be alienated by the persons holding them. 

brequent disputes arise lelating to the succession to Ollues 
connected with the temples. These aie 
leinplo oiitictv. hardly questims rclalijig to land 'enures 

though they sojnetiiiifs Irave some connexion with the sulqec.t, 
as in the case of niaigiizars o! guntli villages, who aie also 
police oificers like other ])adhans. Each tcinjdc lias ils own 
peculiar set oL oilioais (Rawals. Daroghas, lakh wars, Siigiiohs, 
INlaliants or others) and system of inaimgeineiit, and j'othing 
can be said or is :ie(<_ssaiy to be said on tlic suhjett .as a 'whole 
The district olheer appoints d)e malgu/.as and ihe siuccssion 
of the other oflicials is a inallcr lor the managers ol ihe iem]de 
(if any) or lor civil suit. 

In one instance, in Alinoia, a daiogha claimed. llu‘ post ol 
malguzai also as a piedccessor had held both oOiccs ; his claim 
failed. 


In Slier Singh 


the 


’(isiLs d ata l)at an ap|jlication was made for 
rcTordiiig ol the ajiplicaiuh name as siigiroh (head niaiiag 
of the tc.iqilc ol J.igeshwar, Dauin; Mi. ETmiblin, 
Coiiunissioiicr, ruh.d that the matter was one that couhl not 
be enteitained by a icvenue conit; it was a subject lor a civil 
suit (order ol the 15th June, 1^*00). 

Very lew dispules ccciii now.'days regauling the pa)niciit ol 
, revenue and dues to the temples. One 

^ case mav be inenticuied. Certain villages 

o[ ihc Kcdainatli gunlh are held under the tenqjlc by the 
padhans, who receive the levcnuc and in turn supply certain 
fixed cjuaiititics (;f oil and llout to the temple. On the revenue 
being raised at Mr. Pauw’s settlement, it was held that the Rawai 
was entitled to claim a projK>i tioiiatcly huger ainoimt ol Hour 
and oil for the temple. 

(Parmanand and others v/cr.sus Rawai Cancsli Ling, order oi 
Mr. Davis, Coimnissioner, ol the 2Hth October, 1902). 


(ii) SacLabart 

(a) Ccncral lie mar Its 

riie saclabart assigned villages are to be found in all the three 
districts. 'J'hcre are no peculi iritics of tenure ccmnectcd with 
them and there is notliing to add to Mr. Pauw*s remarks. He 
says (paragraph 46) : 

" Idle saclabart villages consist of charitable endowmicnts of 
land revenue for the purpose of the ihstribution of food to 



( 132 ) 

pilgrims proceeding to liadrii?ath and Kcdarnath, the greatc. 
pan ol which were assigned undci the (hukha (xovernmenl. 
Besides scattered villages in Ihiiahsyuin they (omprise the 
whole (ex('e])ting giinth villages') ol paigana Dasauli and pattis 
Parkandi Banisii and Maikhanda ol paigana Nagpur. 1 he 
adininisiiation ol these i{ venues at liisl lesied with the temples, 
but Ml. Iraill, took the lunds into his own hands and used 
them to improve the roads and bridges leading tt) the shrines. 
In 1850, the revenues were .placed under the control ol a local 
agency, and the income was devoted to (he erection and main 
lehance C3l dis])ensaues, where medical rebel was distributed to 
the pilgrims, and to tlie building ol rest-houses along the pilgrim 
route, riie system ol inaiiagement by local agency j)i()vccl a 
lailure, and the ccniliol ol the funds was transferred to the Dis¬ 
trict Olliccj of Garhwal. 1 he ic\enLic is still applied to these 
purposes. M'he cultixaiois ol sadahait villages are iu exactly the 
sanu' ])osition iu icgaol to tlieii lands as the cultivalois ol 
,1 e\enue paNing vilkigc's. I’lie assessment ol Ixilh is ccdlected in 
the same way, but that ol the Icn uiei constitutes the income ol 
an excluded local iund. Padhans aic* appointed and the revenue 
collected iu the same way as in khalsa \illages. 'The same i'uk‘s 
also apj)ly in cjucstioiis ol waste lands and nayabad ; the increased 
revenue in the case ol navaba-d oi revision ol settlement goes to 
sadabail lund, tlic endowment of vvhicli im hides, 1 believe, entire 
villages oni). 

(iii) Potato cultivation 

(1) (tcncnil Hisloiy, The Po/cko Maluils 

I’he peculiai system ol potato cnltivation may lie mentioned 
brielly. 'J’lie growing ol potatoes was stalled a good many yeais 
ago ; they are grcjwn to some small extent in ordinary villages, 
but the particular potato cultivation to which this para^ia]>h 
lefcis is cd a dilleicut cliaracter. llu* potato grows best in 
virgin newly cleared soil on high ridges, where oak forests liave 
been cut clown, and juioi to the introduction cjf a pioper system 
of adiiiinistering the district of forests, large aieas were cleared 
lor this jiuipose amidst the oak forests of Naini I'al and the 
southern borders oi Almora towards Mornanla. Idie crop was 
an extremely profitable one and the penaltic\s inflicted, wlien 
any prosecutions vveie instituted, were ejuite inadecjiiate. 7'he 
imj)olilic system was iollowed, moreover oi lining the cidtivaloi, 
and then (as the lorcvsts had already been c leai ccl) giving him the 
iaiicl. riiis has now lj>cen stopped. Reference to regular Naya¬ 
bad grants lor pc^tato cultivation will be found in the Nayabad 
Rules, rule IX on page 12 of the Kuiiiaun Rules (1905 edition), 
rhe former system w^as for certain enterprising men from 
Almora (hugely from the Someswar valley) to visit the potato 
villages and take a lease of the land, measured or unmeasured, 
lor tlu' year from the* cilhtgers. The more modern practic:e, 
where j)olatocs are groevn in legitimate village lands, is for 
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these growers to come in as sajhis, paying the villagers a 
proportion ot the croj), usually one-third, tl)c (iovcni- 

ineiit deiriaiid. I’here aic also in Nahti Tal ccrtiiin potato 
inahals, (onsisting ol the Joiiner illicit clearings, which have 
continued : they aic assessed sepatately nndei' (itnci iimcnt 
oiders at Rs.2 ai» adc as Ch>\eriimeiil niahals xntli the j>otato- 
'U'OAveis as sirtaii''. ^ Iie\' ate undei the niiiittigciiiciii ol thc! 
Deputy Coininissionei and may l)e ielitujuidied to hijii, in 
which event he niav (‘ither ie-let them to anotliei leiiam oi 
leave them waste. 1 li<‘ glowing ol potatoes a hiancli ol 
agriculture ol' consi<lerai)le importaiKe in Nairn' I'al aiul large 
(pumtities aie annually exported via Ilaldwani. 

(iv) Water Mills 

(a) (iCncraL RighLs in Mills mid Disjiiitcs Ahoiil I'ltcin 

1 he little stieains wi)iih aie to he round in all the \allcys 
ol the hills un n a latge nnniher ol Avater mills (ghaiat or ghat) 
In ^\’lli(h most ol the giain is gronnch llie h:i\c been 
meniioned in the* lirsi (fiajitei in (oinuxion uith the' sketdi 
ol a t\j)!i:d hill ^il!ag(.'. in a p.n ti( nhn h' laxoiirahle stream 
with a sieejj (oinse, a (liain ol six or eight miles ma\ some¬ 
times he met with in the* sjiacc* ol .i (jiiaitei ol a mile or so, 
the \\ater !;c'ing (allied (ai in a (ontinuing channel (gnl) iiom 
to lh(' next. Mi. l^nl\\ lias descrihcxl the working 

watei mill on j>age 20 ol Jiis leport. Mills aie oltcn 

permanent, sometinu's standijig among iriigaied fi(‘lds and 
A\()i ked hy the lall of tlie inigalion channel; often, liowe\'ci, 
they stand among the* giaxc l and houldcr beds of a largish 
stuMiii-hed and aie Avaslied awa\ annually in the rains and re- 
erected in the Aviniei : otlieis on small sticaudets only get 
ciK)u,gh Avalei to A\()ik in the lains. 

Rights in the waiei-siq^ply au‘ allowed aecording to priority 
oi nsei. li a gnl is carried tlnoiigh 

u »M ol ri^hi. , anollier man's land, it is iisualh a tiiattcr 

ol agicaanent between the j^artics oi 
might in the case (d an old Jiiill he? a ejuestion ol easemcait. 

Mills aie often used jcn'ntlx hy the descendants ol llic' oiigiJiai 
builder, though tiie\ arc olten allotted to one ol a lamiiy in 
a })iivatc partition oi ilie lamiiy proj^eriy. A mill can he sold 
hy the pi ()[)) ietor or [)ro])rietors. 

Dis])utes in connexi<'n Avitli water mills usually take the loim 
ol cpiesiions ol Avater righLs. I hese Jiave 

Diapuioi- regarding icieiied to ill chapter I as being often 

very dillicidt t(j settle in practice. As 
nuaitioned iheie. Sir Memy Ramsay laid doAvn the principle that 
the claims of inigation channels to vvalci must always ha\c 
prelerence o\ei those cd Avater mills. Me no doubt (‘iilorced 
this in his usual summaiy oidcrs on the spot, but no concrete 
exam])les aie available, and it is dillicult to tell precisely how 
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far he meant the principle to go. If A has an old water mil] 
on a stream and B wants to take ail the water into a new irri¬ 
gation gul higher up the stream, is A s mill to be abolished or 
not? A might be directed to remove his mill to a point alK)\e 
the new irrigation giil, but this would not always be feasible. 
Such disputes between mills and inigatirm channels do not often 
arise, since a mill does not consume the water it uses and by a 
little arrangement both can usually exist amicably, side by side. 
In the only opposite tase I have known, a mil 1-ownei had a 
prior light by user to the water and got a decree for his right. 
Mr. Davis, Deput) Commissioner, directed that the mill should 
be stopped on the iriigation-claimant paying compensation to 
the mill-owner. 

Another source of disputes arises where mills adjoin cultiva¬ 
tion in a broad stream-bed and aie alleged 
Diluvion caused by cause damage by inducing diluvion. 

Girwar in Almora is a notalde locality 
lor these disputes, there being much land almost on a level 
with the stream there. 


The mill channel and its //(uid arc said to divert the ( inrent, 
when the river rises or a Hood comes down, and so cause damage 
to lields in tlieir direction. Tlic villagers in Girwar assert that 
much land has been ivashed away ibroiigli the action of these 
bands and channels, rhcrc do not seem to have bc^en any 
detision regarding the rights of the land-owncis to have the mills 
removed, or the liability of tlic mill-owners lor damages. 


Except in the 

rroIit/3 of luilis. 


case of a public liee mill, the owner takes a 
pejccntage cjI one iiali (two sets) for each 
piial or d<jn ('12 sets) ol gtain ground at 


his mill ; and as Mr. Ucckctt shows he makes a large profit out 


of it. 


(6) Mill Ren Is 

An annual rent of from eight amias to Rs.^ is levied on every 
mill ; it is collected with the land revenue and is credited to the 
District Board as a local source ol income. "I'hese rents lormer- 
ly lormed a scji t irregular local lund in the hands of the district 
olheer and ^vere expended l)y him on any public work to whic:h 
he chose to devote them. 

Ihc rents rule higher in Almora than in Garhwal and are 
assessed on considerations of the perennial or seasonal nature 
of the mill, the supply of water, ihe prevailing local rate, etc. 

They were first initiated thremghout the division by Mr. 
Beckett. He recommended ((iaiTnval re[>ort) that the rents 
should be credited as sayai. J’lie remaiks of Sir Henry Ramsay 
on their introduction in the Kumaun District at Mr. Beckett’s 
settlement may be c|iiotecl. He says (paragiaph G7) : 
‘Altliough ^vater mills do not belong to land revenue, I would 
here explain that a small tax lias been put upon such mills, 
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nnd amount thus realized should be credited to local funds, 
l)V which means it may be used for the benefit ol tlie [)cople 
who (ontribute it. Hand mills are seldom used jii Kuniaun. 
A small mill is erc( ted at the cost of Rs.5 to RsJO on any ravine 
or river from which a stream can be diverted so as to give the 
retjuisite fall, according to the volume of water. The villagers 
resorting to such mill have to pay sers in e\eiy inaund of 
grain tliev bring to it, and this payment gives a \ci \ large profit. 
No one has a better right to monopolize the water than another. 
\t the same time, the man who erects sinh a indl asserts the 
light of preventing the erection of another which sliall interfere 
with his. Ihns the owner ol a mill, or mills, collects iroin the 
villagers a large profit lo which he had no inoic* rigin than 
otheis, and, to jnevent disjniies, as also to ascerlaiii how many 
mills existed, as w'ell as their position, all mills ha\e been taxed 
at the rate of Re. 1 to Rs..‘» per aniumi ; and this money, realiz- 
chI indireetly from tlie \vhole ol ilie jieople, shonici 1 tliink, he 
devoted to their lienefit.” 

Now, although these mill icnls were thus introdinc’cl and 
have bc‘en collected e\ er since and form 
Thoir quostionahio I’.oaul ilUOllie. tlu'V 

poHition. h 1 1 

do not ajipear to icsL on any clear legal 
basis. They arc not land revenue and the Land Revenue Act 
can have nothing lo do with them. There is no mention of 
them in the Knniann Rules. 'I'hev might pc‘rha])s be brought 
Av’ithin the sphere of the district forests uiuIct tin* forest Act 
in the same w’ay as all qiieslions of Avater rights and fisheries 
Avithin the reserved forests ajipertaiii to the forest Depaitmeni, 
or as the Naini Tal lake fisheries h:tvc been dealt with under 
the Forest Act. Iful they have never liecn in any Avay connect¬ 
ed with the district forest administration. Flic theory on Avhich 
orders have been passed is that the water of streams is the pro- 
jH’ity ol the State and the mill-cnvner only has such rights in it as 
he is allowed by the orders passed in sanctioning and assessing 
his mill. 

'Fhc district officer has the rents collected, sanctions neAv mills 
and fixes the rents foi them, and alJoArs the relincjuishmcnt 
and cancels the assessment of abandoned mills. 

Orders lor the demolition of tinauthoi i/c'd mills, the collec¬ 
tion ol arrears fiom jjrcvioiisly iinsanctioncd mills, and the 
like have regularly been passed and iihpekl on appeal, but 
it is difiicult to see what definite legal sanction there is for such 
procedure unless it be die Forest Act (Avhicli Avas only extended 
to the District Forests in 1893). 

No re-assessment of mill rents is made at setllcincnt. They 
might, as Mr. Beckett suggested, fairly be re-assessed and raised 
in many cast's. (5cc paragraph 21 ol his Ciai hwal report “ tlic 
present mill rent Avill greailv increase as soon as the novelty 
of the charge has passed aw^ay "'). ^ 
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iio.ua. In sadabart villages they go to the sadabai i luntl. I’uhli, 
oi charitable free-iiiills (tlhanii gli.iiat) in which no dues :uc 
iCMetl lor the giinding of corn aie noi assesseti to rein. 'I'liev 
are not coninion. 


(v) Coolieji and lltar 

(7) Cnicrdl Po.si/iofi. DnHrs and Poinliics 

rile iK^Tssary .siippJ) of coolie-, loi (ran.sjiort, public oi 
private, lias always l)een a (iilliciili piohleni in Kiiinaiiii. .\fi. 
Paiiw lias a biiel ]jaragra]>h on ii, sliowing that the dilhculiv 
has existed since the earliest days ol lht‘ Ihitish occupation. 
(Quoting- Ironi iMr. '] laill lie saNs pavagiaph .a7 : “ Ow'ing to 

the eontiacled stale ol the ]K>pulation, the insiiireral)lc‘ in¬ 
dolence ol the nude part ol it, and ihcar gcaieial aversion to 
carrying hiiiclcns the natine ol very species ol labotn in this 
])rovnuc, Avhciliev on ]Hiblic \vovks or in lransyM>vts has 
always been compulsory. Although \aiious measures lor the 
rcliei of the ympulation have been, iictm time to time devised, 
such as the purchase in 1822 ol an c‘.st;iblishmejii ol mills (since 
abolished) at a lieavy ex])ense, lor the pin poses ol public irairs- 
]K)rt, and the increase of the rate ol hire* on tlu* niosi libeial 
scale, the employment oT ihe hill Khasiyas in this service has 
been as yet in no degree rendered voluntary. Tlie demands 
io this species ol labour woidd ap])ear caliulaK'd to benefit 
the Icnver classes of the j)eople by allording tliem a never c c'as- 
ing source of emplovment. l'hc‘ aid of the civil powei has 
nevertheless been found to be indispensable in the collection of 
Khasiyas for public and pi ivate putpo.ses.” So wrote Mt . 'JVaill : 
and though the state or po]3ulalion in Ciarhwal is now by no 
means contracted, the difficulty in jirocnring labour loi iransj>ort 
put |K)ses i canains as gi eat as ever. 

The custom is embodied in the settlement agreements, 
and ihete is no disjmtc* as to the duty of the villa.e.ers under 
their agreement; the clifTiculty is to enforce the agreement 
owinu to the insufferable indolence and the aversion to carrv- 
ing burdens lo whieli INTr. TiailJ alludes. No hillniau is Avilling 
to carry a load for a lair wage, and with the increased prospeiity 
of recent times it is not tcK) mneh lo say that in some places 
a traveller might vainly oflcr a wage ol a rupee a marcli without 
getting a single vtjliiniary coolic to carry an ordinary load. The 
custom of foiced iabour extends to the carriage of l^aggagc for 
officials, tioops and travelleis and of Iteavy matctials for ])ul)lic 
purposes, such as timber loi liridges, niateiial for buildings, 
etc. it fiirtlicr comjniscci annual iej)aiis foi local roads, though 
this has now been discontinued and it inc hides the keeping u]) of 
village roads or paths. AH such labour, c^xcept the last item, 
is paid for at fixed rates. An extension of the princijde, more 
by way of suasion to organi/cxI effort than of diit?ct order, is to 
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1 lA vUVAttC schools. The p^rtat increase 

“ “SI taltevi\U m 

...I the calls on the villagers, and, coiaespondingly, (hcir objection 
to the custom. Hence there is constant lioubk over travellers 
being siraneieei anCt wa\Ae vo \noteed lor sn’-aM o\ cotAies. 

The difficulty arises from the fact that there is no direct and 
efficacious method of dealing with refractory villages. 


The ultimate sanction of the system lies in the settJernent 
agreement, and the breach of the condition regarding coolies 
would justify the cancelling of the settlement ; hut this would 
only be proposed in very flagrant cases and would retjuire to 
he very strongly supported for Government to s:mction it ; it 
has never, I believe, been resorted to, or proposed hitherto. Short 
of this extreme measure, various methods of enforcing the obliga¬ 
tion have been resorted to. The villagers used at times to be 
prosecuted under section 188 ol the Penal Code, c ither by itself 
or read with Bengal Regulation XI of 1806, l)ut such j^rosecutions 
are irregular. I'he Bengal Regulation would only at the out¬ 
side justify proceedings against the malgu/ar as a jjolicc officer. 


The commonest practice has been to simply summon the re¬ 
fractory villagers or the malgu/ars to the laltsiJ or sai)-divisional 
court and warn them, the recovet y of the summons lec acting as 
a slight penalty. This, however, is of little effect in many cases ; 
some wealthy villages, which consistently neglect their duty, 
actually have village funds for the payment of any such fees, so 
that the coolies whose turn it is to go dc^ not suffer at all, they 
are accustomed to immunity from other ])unishmcnt. Regarding 
this summoning of villagers the High Court has held that they 
cannot be compelled to attend the tahsil or court as accused per¬ 
sons and cannot be punished under section \1\, Indian Penal 
Code, if they refuse to appear. 


In the case of King-Emperor xjersus Gopia and others of Khat- 
yari (Criminal Revision No, 805 of 1905) fourteen men had 
l)een summoned to (lie tahsil and had refused to appear ; they 
were then prosecuted under section 174, Indian Penal Code; 
and fined Rs.2 each. 'J he High Court (Knox and Aikman, 
judges) quashed the conviction on the ground that the coolies 
had been summoned as accused persons, and there was no authoi 
ity under which they could be summoned as such. 


Executive action can be taken to some extent, for instance by 
dismissing the malguzar for not doing his duty, but it is often 
imjiossiblc to take such action as will be effective. In the old 
days such default was dealt with in summary fashion ; a village 
in the Someswar valley, which defied Sir Henry Ramsay's orders, 
was fined by him the sum of Rs.500. What really seems needed 
in Kumaun is a short enactment regulating the supply of coolies 
tuid imposing a light pecuniary penalty for refusal to carry out 
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orders. It was suggested at the recent Alinora and Naini Tal 
settlement that a penalty dausc should be inserted in the settle¬ 
ment agreement, but this was not approved of. The Board pre¬ 
ferred to trust to executive action and the customary taking of 
• alabana and the dismissal of malguzars, if necessary. In Hag- 
rant cases the settlement engagement may be cancelled and the 
revenue enhanced so as to enalde other arrangenints to be made 
in lieu of the default made by the villagers. [B. O. No. 226()1N./ 
I—993A, dated the 3()th August, 1904.] 

Thokdars, padhans, ghar-padhans and muklitii-padlians are 
Exemptior.s exempt from having to carry loads or sup- 

j)ly personal substitutes. 

The following orders of Government for interpreting the terms 

Orders of Government. settlement agreement may Ite icier 

red t f): 


Government order no. 2618/1—303-B. dated the lOih October, 
1895, to the Coimnissioner, Kiimaun division, lays down that all 
land-owners, whether present or absent, are responsible lor the 
maintenance of the village roads, that resident land-owners arc 
bound to supply labour for the carriage of loads both to (Gov¬ 
ernment and to travellers, but no resident of a \’illage who is by 
custom exempt from personally cairying a load, sliall be requited 
to give personal service. Reservists are exempt iiom personally 
carrying loads. 

All such labour is to be paid lor at rates fixed by the Dejmty 
Commissioner with the sanction of the Commissioner. All 
resident land-owners are hound to sup])ly j:)rovisions to travellers 
on payment. Wages for the collection of fuel and grass supplied 
are to be paid. A supplementary G. O. no. 8038/1—803-B, 
dated the 27th November, 1895, explains that a non-resident land- 
otvner cannot be called on to supply labour or jirovisions, but a 
resident land-owner, who is personally exempt from carrying 
»oads, may be called on to provide a substitute : all lesidcnt lancl- 
owners are bound to supply labour. 


(vi) The Nali Bania 


(8) The Sysfetn and its Worhinfi; 

The origin of die nali bania system is thus explained by Afr. 
Pauw (paragraph 57) : “In the interior there are few or no 
shops, and it has therefore always been customary that villages 
shall supjdy, on payment, such articles of food, fodder and fuel 
as are necessary, to travellers and officers on tour in ilie district. 
For the last three settlements, therefore, a clause has been insert¬ 
ed in the settlement agreement whereby every landholder and 
cultivator is bound to supply coolies (labour) and iiardaish 
(supplies) according to custom and the recjuisitions of author¬ 
ized officerSo With a view to obviate the inconvenience which 
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would result from distant villages being tailed on in ihdr turn 
10 supply food to a single traveller, and arrangement was nnide 
at last settlement whereby the villages of one or more jxutis 
agreed to appoint a single man as shopkeeper for ail, remunerat¬ 
ing him by a portion of grain at each haiv’^est varied in 

different parts. The amount of grain so given was measured 
})y nalis and the shopkeeper was thence called the nali ()ania. 
Nali I)anias exist in the more frequented pattis Ciaihwal. In 
others the people continue to themselves sujqjjy c imjw and tiavel- 
lers moving within their boundaries.*' 

The only explanatory note necessary to this account tluii tlic 
villagers agreed that each family should supply one 7}ali ol grain 
at each harvest to the bania, and this was the oiigin of the term 
jinli bania. Subsequent to the writing of Mr. Painv’s rcjioit how¬ 
ever, the system in Garliwal was changed to that a h eady in forte 
in Almora and Naini Tal, under which a rash ce^s of tince j)ies 
in ilic rupee on the revenue is collected from the villagers in lieu 
of their obligation to provide supplies, and from the funds thus 
obiaincd, (ioscunmeiii I)anias arc ap[)ointcc] and paid stipends to 
keep sho})S and furnish supplies, on payment, at the various 
hailing places and for fixed localities. 

A su|)p]emcnlaiy amendment to the settlement agreements was 
accoidingly taken in Ciarhwal under G. O. no. 11 12/I-~297-B, 
dated the 10th Ma\, 1898, to the Commissioner, Kuimuin division. 

Mr. I’aiiw rcjjrescnted that the system would not woik well in 
Ciai'Iuval, hut ir was brought into force with tlic proviso “in out- 
of-the-way places travellers must be jjreparcd to tnake their own 
arrangemeiils”, ((h O. no. Ifi-M/T—297-r>., dated the 15 lIi June, 
1898). Tlie cash cess system works satisfactorilv in /Vlinoia and 
Naini Tal, I)iit has always given trouble in Garhv;al. 

The reasons for this arc twofold, fiislly, the much smallci 
amount available lor dealing with a larger area than in Almora; 
and secondly, tlic almost complete absence in Ciarhwal of any 
regulai shop-keeping class, such as has developed to some small 
extent in Almora. In Gaihwal the only men who can be got for 
the small pay available are simply ordinal y viJJagms who become 
nominal shop-keepers but have no idea of coinmcacial inetliods of 
getting in stocks of chea]) grain at harvest and dealing with their 
business in an intclligeiit and prcjvideiit maimer. 1 hey go on 
from haiid-to-moutli and arc always liable to l)ieak down when 
any call is made on their resources; if they are dismissed, it is 
often most difficult to get any one to take their pbiccs. Hence it 
lias come about that in actual practice in many parts the people 
Iiave reverted to the old system. By a mutual arrangement the 
bania pays to Government the cash cc\ss on the circle for which 
lie is appointed ; he gets this liack as his stipend and in lieu of 
paying the cash cess the villagers give him the 7mli of grain as in 
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jormer times. This is simply a matter o£ private arrangement 
between the bania and the villagers. 

Though the present arrangenieiu is a defective one, it is diffi¬ 
cult to see what better system could be introduced, unless in 
future the cess were raised to six pies in the rupee. 

(vii) Village servants 

(9) General remarks 

In many parts of the hills there are no village servants apart 
from the I)oms, who work somcumes as lohars, etc., for the vil¬ 
lagers generally and are j)aid according to their work. The 
padhan is the police officer with a very different status from that 
of the chaukidar in the plains. I'here are, however, in Garhwal 
the pasxoan and in parts of Almora—almost exclusively in Pali 
Pachhaun—the pnhari whom Mr. Batten also terms the kotal or 
meldar. The pasioan and pahan are generally village servants, 
watchmen, messengers and assistants to the padhan ; they carry 
Government orders or the patwari’s messages from one village to 
the next, do a little chaukidari, carry the padhan’s orders for 
coolies, etc., and so on. They are usually Dorns, and are remu¬ 
nerated by a payment of one nali of grain from each family in 
the village at each harvest. 
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c:HAP ri:R viii 

Measured and unmeasured land. Navadad and forests 
(1) ('icncral remarks. Divisions of subjed 

To a ncw-coincr lioni the plains the distinctions o[ ineasuied 
and unmeasured land (nap and henap) and all the questions 
regarding unmeasured waste and forest lands present a somewhat 
(oinj)Iicated j^roblcm. 

The subject forms one ol the chief branches oj district admi- 
iiistration in the iiilJs, pcrliaps tJie most impoitant of all; and 
in no other mattei is local knowledge and cx})eric'n(c so essential. 
For very many (questions relating to nayalxid, district forest 
?nanagement and tlie rights and ])ractic:es cd villagers not merely 
a general knowledge of principles and rules, but an actual loc:al 
knowledge of each ])orlion of the district is necessary. As Jong 
ago as 1812 Mr. liatten urged upon officers moving about the dis- 
nict the “immense importance of personal iincsligation and 
arrangemenis on the spot.“ 

Kali Kumaun or IJadhan requires very different treatment from 
Pali Pachhaun or C’Jiaundkot with regard to the j:)reservation of 
lorc^st, the allowing of nayabad and other cjucstions. 

Taking the whole subject analytically it may be divided into 
the headings of (1) measured and (2) unmeasured land. The 
fcjrmer requires little notice as a general question : the jnecccling 
chapters have dealt with rights and teiuires in h. IJiimCiisurecl 
land will be considered with reference to (a) rights and customs 
relating to the cultivation of it— 

(i) as between the State and the villagejs and 

(ii) as among the villagers inier sc, 

and (h) rights and custcjuis c:)ther than those relating to cultiva¬ 
tion, in two similar sub-divisions. 

(2) Nap and benap. Rii^his in tneasured land 

As only a small fraction of the area of Kumaun belongs to the 
peo])le and is cultivated, the settlement surveys and measure¬ 
ments have been practically confined to tliese areas of village 
cultivation. 

“Waste land is known as henap, unmeasured, b'ecause hither¬ 
to such estimates or measurements of area as have been made at 
succeeding settlements have only taken accouin of cultivated or 
cidturable and terraced land,” as Mr. Pauw puts it. 

And in common phraseology nap, “measured land” is under¬ 
stood to mean settled land which is private property, as opposed 
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State ''^Mieasured land” which is always the property ol the 


In Almora this is almost literally the case : all aicas shown in 
Measured land. settlement majjs and uxords are the 

property ol the villagers, cxceplini^ only 
roads, strea.ns, cam])ing-groimds and the like, though siicii areas 
include land which has relapsed to forest for many years in places 
and other land wliidi lias never been cleared at all Mr. lieckett, 
fhielly in tracts wheie lorest abounded round the villages, mca* 
sured lip and recoided in the names of the villagers rough blocks 
of culturable land as miassessed lail; (iioadi, which they might 
cultivate if they wished to extend their holdings. I Jiese blocks 
and the relapsed lands still stand in the names ol tiie villagers as 
iiissadars, and can he cleared and cultivated by liiem, by mutual 
agreement when, as is usual, the land is recorded is fj^dou scnijail. 


In Garhwal, however, such land as had relapsed into jungle or 
__ . , , , ijcrmanent waste, or had ne\'er iieeii cul- 

ai ar-i- .n( am . was, by Mr. Pauw, struck ofE the 

area rccordeil in the names of the villagers and settled with them 
in the cadastrally surveyed tracts. The plots, Iwwcever, remain 
on the settlement records and arc recorded in the name of the 


State (Kaisar-i-Hind) as hissadar. Other waste plots, which 
intervene among the cultivation and were plotted in the new 
cadastral survey maps, were similarly recorded in the village 
papers. Such areas are known as Kaisar-i-Hind land, and so far 
the villagers’ rights are concerned they rank as unmensuicd 
land, "idle villagers have no proprietary right over them, as 
they have in the Almora lands ivhich still stand recorded as 
their hissadari. Subject, however, to the usual precautions about 
the destruction of trees, the Kaisar-i-Hind plots are considered 
a legitimate field for the extension of cultivation. 

Naini Idil comes between Almora and Garhwal in a way. The 
villagers retain the old measured waste or lallow of Mr. Beckett’s 
settlement ; it has not been struck off the village area, or made 
Kaisar-i-Hind land; and there arc further the surveyed plo:s of 
“zone” land of the new settlement, which somewhat resemble Mr. 


Beckett’s laid axundi land or Kaisar-i-Hind land in Garbw^'a!. 
There is hardly any Kaisar-i-Hind area in Naini 7 a] except roads, 
streams and a Icwv sjjccial areas of land. The “/(me” lands which 
are dealt with further on ; are not recorded in the village papers. 


Each liissadar has the fullest rights ovci his owai '^hare of the 
measured and assessed land ; he can do 


in uioasurcd whatever he likes witli it, sul)je( t only to 
■ the customary rules of law^ legarding the 

rights of other iudividmils. The State has nothing to do with 
such land so lotig as tlic revenue on it is paid and the terms of 
the settlement agicement observed. 7'hc same is the case with 
ihe common and waste lands in w’hich the villagers arc recorded 
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iT> pro|)i ietorf, they can liavc them par!ii ioned and cultivate 
ilieni or leave iliein Tvastc as they tltink fii. reoardinp; 

mutual Mj^hts iu these lauds will be loiiiul uudc’ il)e appropriate 
headings in the j)rcrcding chapters. 

Nayabad grants once they have bee!! sanctioned t>ecoine ordin¬ 
ary measined land, subject only to any special tonditions that 
may be laid down when the grant is made (r/. tiie chapters on 
hissadars, last i)aragraph). 

Fee-simple giants and grants nndei the waste* land rides may 
he mentioned here ; in Garhwal they ionn, as; Mi. Fanw remarks, 
the only instances in Avhieh proprietary rights exist over unclear- 
cd waste and forest land. Subject to any sjKcial conditions pres¬ 
cribed for individual cases all the land ol siicli grants ranks as 
oidinaiy measured land and the owneis have full proprietary 
right over it. The rights of the State in minerals alcme are 
reserved. Survey and rough measurement records exist for all 
these grants. 

(•)) Un^neasiiyrd hnid 

thmicasiired land and Kaisar-i-FliiuI, \rliether hoitst, waste or 
broken up for cultivation, arc, as has been mentioned, the pro¬ 
perty ol tlie State. 'Ibis has ahva^N becai an uirjucsiionablt' 
i)rineij:>le and may be found empha^njed by all sact essive autiior- 
iti(‘s. The only attempts made to (cmtest ii, in the case of giinili 
end imiafi villages, have, as shown in the last chapter, only le- 
Miltc'd in the clear re-affirmation of the principle. 

It is iinnc'cessary to ejnote further antlioriiics lor such an un¬ 
doubted princ iple. The State is the sole and sujacme* jnojirietor 
in all unmeasuieci waste and forest lands, and no one else can 
claim any proprietary rights over any jiouiou cd such lands until 
such right is expressly created by tlie State tiuough its local 
rejncsentalives. The jiosition was finally asserted on a legal 
basis when all unmeasured forest and was:e lands were in 189!l 
deciared to be district jnotected forests (N»)lifiraiion no. 899/1'. 
9,S8-11, dated the 17lh October, 1899). TIjc Si.ate as supreme 
]>r()prietoi could do anything it chose with smh land . and doc. 
exercise its ])owcrs freely, so far as the intcies! (»i ihe forests aial 
of the ])ublir require, in acrordanre with the provisions of the 
Forest Act. 

At the same lime, however, it recognisc's the .uhjciU and cus- 
lomary rights of the villagers in forest lands and cady regulates 
their exercise, and in exceptional cases inieifciTs with tliem, when 
such action is necessary, in tlie intcres.s of the foresL and of the 
]:>cople themselves. The adjustment in practice of the balance 
between the villagers’ rights and their free exercise on the one 
hand and the proper preservation of the forests on the other, so 
as to prcxlnce a fair and beneficial equipoise with as little fric- 



( m ) 

lion as |)Ossil)lc, lornis ilie most delicaic task ol district adminis¬ 
tration in the hills and one that must always depend largely 
on the persona! ccpuition. 

The notiriditions ol the 17ih October, 189:», and the 21th 
October, 1801, Avhich ate printed in the Forest Manual, read with 
Chaj^er IV of the Foresi Act (Vll of 187vH) give the present 
iCgal position of the district protected forests. Jn 190-3 a set of 
rules was drawn up, under which it was j)roj)osec{ to close con¬ 
siderable areas of forest lor ]>rotection under snicter rules than 
those notified in 1891. The scheme has ,howevere, been 
modified and the areas specially selected for prelection are still 
in the same legal position under the 1891 notifications as they 
were previously. The only difTerence in their administrations 
has been in the way of imjnoved supervision by the forest staff. 
A few small areas have been closed by notification under section 
29 of the Act for reproduction. 

The notifications in the Forest Manual need rot be reprinted 
here ; their provisions and effect will be referred to in dealing 
with detailed rights. Apart from these notificat’ons having the 
force of law various rules and instructions for guidance on specific 
points of administration have been issued ancl will be referred to 
under their appropriate heads. I’he department?! management 
of the district forests is in the hands of tlie District Officers, with 
a special staff, clerical and executive : it need not be described 
here. 


Part TT-Cultivatton of unmeasured land 
(1) Thr Stale and the inllages : legal position^ Buildings 

Throughout Kumaun, and especially in the tracts which unite 
a suitable elevation with a small population and large areas of 
forests, there is a constant expansion and extension of the cultiv¬ 
ated area by the clearing of the unmeasured waste and adjoining 
the measured cultivation or at suitable spots at ? distance from 
the old cultivation. This has always been the custc.m in Kumaun 
and in earlier times, when the population was more scanty and 
land was everywhere plentiful, the people were left to do pretty 
much as they liked in the matter. The forests were considered 
ample for all possible needs and little attention v;as paid to the 
question of limiting cultivation wnth reference to the conservation 
of forest. 

A man started a new village by clearing the forest and at settle¬ 
ment he was recorded as its proprietor. See Mr. Batten’s rules 8 
to 11 on Images 98 and 99 of the Collected Reports. 

In the absence of any actual measurements of cultivation, prior 
to Mr. Beckett’s settlement, it is impossible to tell how much 
increase has taken place in the cultivated area since the earlies 
days of the British occupation. Mr. Beckett’s measurements 
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were ^ery inaccurate ; and in Garliwal Mr. Pau\r, after allowing 
^0 per (cm. lor the delitiency of aica in that survey as compared 
with die actual facts, calculated that cultivation had increased 
about ()0 per cent, duiin;^ the term of settlement paj»es 115-110 
ol his rejiort). All this inc leaser consisted of extensions into 
unmeasured land. Similarly in Aliiioia at Mr. Goudi^c’s seidc- 
wuuit the increase of assessable aic!a was found to be 21 ])er <ent, 
and in Naini Tal 40 jier cent. 

I'he regulation by Government oL such exlensious ol < uliiva- 
lion is of c imijiaralively icjceiit inlioduc 
^-ion. Modern j)ra( tice divides new culliva- 
tion in unmeasured (»ovenmiciit laud into 

two distinct classes— 


(i) the customary extension ol old ciiUivaiion into acl- 
joining waste in simple conlimiatiou ol existing measintxl 
land or in iiUeiAening plots of waste suirOuuded by the old 
c ultivation ; 


(ii) nayahacl tidiivalion, the* dealing ol sej)aiate i^locks 
ol land or in Govenmienl loiest at a djstarcc from cjld cnl 
livatioii in a sc'parate fJiok oi rhah. 


Of the lust c:lass of now culti\ation, Mr. Pauw writes (]>‘igc’ 
, „57) . . . “The custom of tlie coiiniiA 

c.uld be 

made by the AilJageis by mutual coiisetn 
witJiiii and around tJieir assessed lands and tbat new cnbixalion 


in sejjaratc ilioks required a na\abaci grant. "Ihc system oi re- 
*.]uiiing executive sauciioii to all c'xicaisions oi (tillivation laige 
or small arose in 1887 loi i[)e bcher control of reckless dcstrut- 
tioii of timber. yVs applications lor this sane?ion luimbcrc'cl tltou 
sands annually, any cdahoiau* inc]uir\ was im]>o«:siLlc. No jnajrs 
'wcac.' made, noi ^vas it cojisidcaccl j^ractica]>le to letjuire the ap- 
pliciint to make a ‘^\cek s jouriK^\' oi* moicJ lo the disiiic't court in 
a matlei ol a few scjuaie yards of land. The ajjplication was 
simply jefcared to the patwaii fcjr rermia as to the suitahililv of 
die land for culti\alion, the tree's on it. and so on ; and il the 
lejxiri was favourable, the apjdicaition Avns granted. It is noi 
Mirprising that this melliocl with its want of publicity and the 
power il gave to du‘ patwaris was used largely b\ unscru|)uloiis 
pCT.scms to get sanctioned in their name land actually m die c.ub 
dvatiiig jiossession oi others. Orders ^\crc issuc'd by Mi. |. R. 
Reid, as Commissionei’, for discontinuing this svstem on tlie 1st 
January, 1880, hut it survived nevertheless. These applications 
were rendciecl unnecessary by the Ifoaicrs ordca no. 190/[..-5y>.j 
of 1st March, 1805, which laid down that the ailtivation of small 
plots of intervening waste between cultivated lielcis inav he left 
to the village community without permission hoJpg required in 
each individual case. Tlie on]\ restriction on such rnltivation is 
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how that contained in die loiest rules notified as G. O. no. 843F/ 
6J8—69, dated the 24^ October, 1894, rule 6: ‘No extension 
oi cultivation, wlierc it involves tlic cutting ol trees shall be made 
without the permission in writing o£ the Deputy Conniiissioiier.’ 
Tliis pennission has the advantage that it cannot be abuscici to 
filch the proprietary right Irom someone else/‘ 

Mr. Painv ^vas not quite eorieti in saying that the only lestru 
lion now existing is that contained in the 
(pioies. I hc iiolihcatioii ot the 
-lih Odobei, J89J, under section 29 ol 
the Act, prohibits wiiliin the disiiid loresis ‘ the cleaniig ot any 
land lor eulti\aiioii except as pio\idcd by rule b, etc;/’ (the rule 
quoted l)\ ;Mr. Pauw). I he rules as Iranicd load to a logical 
inthasse. All clearing is prohibited cxicpl as jjiovided (i.e., pei- 
niilled [)y rule G oi the other notification). When relerencc is 
made to rule (i to sec in what cases clearing is ]>eimitted, we arc 
only told tiuit extensions oi (ultivatiou iinolving the CLittiiig oi 
uees are prohibited, li is nowhere noiilied in what cases (leai- 
ing is peunitted. li it is assumed that rule 0, wl cn it says that 
extensions involving the culling ol trees are ])iuiul)iled, means 
that all odier clearings are ])e»iniLicil (wldcli is logically un¬ 
sound), then the noliticaiion under section 29, wlicii it says that 
‘the clearing of any land is }nohibiled, except ay provided by 
lule G, etc.,*' really means “the clearing of all land js permitted 
except as i^rovided by rule G/‘ which is a most singular mode ol 
expicssion. If this is so, then there is no power under the Forest 
Act to proliibil or penalize any nayabatl cultivadoii, iiowevei un¬ 
desirable, in the middle oi luiesi, so long as il is maslc in a sieai 
patch or no tiers are cut. Jii {)raclice, however, it has been held 
that prosecutions can lie under the Forest Act, when forest land 
has been (uUivated without any trees being cut. In Kuig- 
Fmpeior eowi/s llhawan Singh ol Khurpa Tal the liigh Court 
while reversing that part ol a sentence under s::ction ^2 ol the 
Forest Act, which ordered the aernsed to demolish a house built 
])y him, allowed the conviction lor cultivating unmeasured land 
to stand, lliough there was no question ot trees liaving been cut. 
lu vkwv, lioweser, of the uncertain j>hraseo]ogy, oi the rules it has 
been the ]nacticc latterly, Avheii it is desirable to prohibit cultiv¬ 
ation, not involving the tutting of trees, lor the leason that it is 
otherwise injurious or inadmissible to prosecute under section 
447 ol the Ikaial Code, wlien orders to refrain from cultivation 
iiave been ignoied. 

Such pioseculions aie, oJ tomse, laic, since the interest ol tlic: 
State and the [)ublic weliare is not often prejudiced by the exist¬ 
ence oi culti\ation in the neighbourhood ol old evdtivation and 
in jdaces where there are no trees; and where real nayabad is 
cleared in new thoks a})art from old rultivat on, the villagers 
gcnerallv aj>ply for 2 )cnnission beforehand. The tenclcncy Jias 
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i^een, however, too much to interfere with and ]>ro!nl)it exten¬ 
sions, which are only objerted to on the ground of injury to pri¬ 
vate ciKstoniary rights and w^hich do not affect the State or its 
interests (see below on such private objections). 

It may be noted before leaving the legal aspect of the subject 
that the phrase “involving the tutting of trees’* has been held to 
lefcr only to actual trees, and not to iiidude bushes, Imtshwood 
or shnd)S. 

The lilies under siiiions 29 and of the Forest Ait do not 
a})])arenlly apjdy o buildings, ^vhcrc no 
Buildings. cultivation is made. iUiildings may, how 

ever, (Oiivenieutly lie referred to licre. 

At the instaiHC of the Public Works Department a G. O. was 
issued in 1897 (no. 8J*1f>W./98, Public ^Vorks Department, dated 
the 29i]i June. 1897). [iioliibiting in unmeasured laud the erec¬ 
tion of any liuildiiig or enc losure w itbin 20 feet ironi the edge of 
any puldic road or tlu* Iclling of any tree within .50 feet of the 
edge of such road without (lie previous sanction, cl the Depiitv 
( onuuissioner, and in (he case (d a road under die Public Works 
l)cj)artm(‘iu iiulil the Deputv (io-muissioncr shall have ohlaiued 
tlu‘ sauctiou ol GoNcrnment. I hese acts Averc ]' ohibited as jire- 
iiidiiial to the safety of (he road and to puiilic fonveniente. 
As ill is ordci was nev er notified under the Forest Act it has no 
legal force « J ii’'(‘If. The ilining of reserved trees can he ])ro- 
hdiilcd and ]>euali/cd in aitoulance vcith its jnovisions ; liul as 
iigaids all odu r trees it is legally a dead letter. As rcg.iids 
buildings the jnartiee is to ])iobibi( the erection of them and in 
case o^' disobedicMice to jjroscciite under section M7 id the I’enal 
Code lO the case of Phawan .Singh, uderred to above, the 
Sessions Iiulge in his order referring the (asf? to (he fTigh Conn 
leinarked lhal instead of ordering the aecnsed to demolish liis 
building, the deinoliiion slionld Iiave been rairic‘d out by e\e- 
rutive order of the Deputy Commissioiier. Except when olijeei^ 
ed to liy die Public Works Dcjiartment under t!ie OoAerniTjent 
Older rederred to above, (he building ol ho\ises is ruedv. if cvct. 

( bjected to, 

(.5) The Shite and the villagers: o} dinary lirartice 
The zone system 

So far die siiirt legal jiosition between tlie State and the vil¬ 
lagers has alone been considered. In the vast maj*wi<v of cases 
no (]iiesiion of legal restriition arises and old ridtivatioii is ex¬ 
tended freelv without any objection on tlie part of the State. 
Idiis is in accordance with old cusloni, and villages mav he met 
with, where the old cultivation has been exteilded by 
hundreds of nalis over adjoining waste and hush-clad slopes in 
quite a small number of years, and without any formahties. The 
Board's Order of 1895 quoted by Mr, Pauw (see af»ove) Avas a 



( 148 ) 


re-introduction of the old custom with regard lo such extensions. 
Subsequently, in 1897, a new system was initiated in Naini Tal 
to regulate extensions of cultivation by giving die villageri a 
Iree hand wdihin a fixed area around their old (uUivation. 

The zone system. This is known as the “zone** system. It 
was decided in 1897 in connexion with the aporoaching view 

, survey of the Naini Tal hill tracts, that 

XamiTnl. - i r i 

zones to admit ol reasonahie extension ol 

evdtivation shoidd be demarcated in si hi round the measured 
land of each village, or ivhere there tras no (oiuen'cnt aclioining 
land then in some other place within the village hnnridnry. This 
was accordingly done in 1897-98. Tn these /cines. ^vhich were 
surveyed, the villagers are allowed to dear land and cuUjvat(‘ 
without further permission and without assessment of rexenue 
until the next settlement, the extensions being made by mnlual 
consent or in accordance with village custom. The tand in the* 
zones is considered as excluded from the District Forest rules, 
except that the cutting of trees may be pre^hiVuted. 

If the surveyed area already induded snfTcient cuhurabU' 
%vaste, no zone was demarcated. 

No new cultivation is permitted outside the /ones, excepf 
under the N«ayabad Kules. 

The blocks of zone land are indicated in outline on the survey 
maps with their areas, but they are not recorded in the khasra 
or mnntahhih (G. O. no. /]—;179 T>.. dated the 10th July, 

1896, and B. O’s. nos. 2590-N,/l-^-70r), daied ihc 8ih Sepiemhei. 

1897, and 2008.N./T-r)42, dated the IGth August, 1898). 

In Naini Tal the above definite demarcation ol zonc‘s was 
carried out by a special ofTicer everywhere. 

In Almoni and precise procedure was necessary 

■ in Almora and Garhwal since in the latter 

district the survey and settlement were over and in the former 
there was nothing beyond Mr. Beckett’s maps. Following on 
the same Government Order the B. O’s. were nos. 170?>-N./r- 
706, dated the 18th August. 1896, and 524-N./T—706, claUxl the 
8th June, 1807. The principles laid down are that the ])eop]e 
are allowed to extend cultivation in waste land adjoining ihcir 
'present cultivation: that all clearings outside the zone, ^viihiu 
which free cidtivation is j)ermitted must be treated as navabad, 
and that no extension whether within or without the zone is 
admissible, when it involves the cutting of trees, without, the 
Avritten permission of the Deputy Commissioner. 

Tn the caclastrally-siiiveyed tracts of Garhwal the Deputy Com¬ 
missioner was to mark off a zone on the map and give permission 
to cut trees, part of the surveyed area being left out where it 
included forest. As the surveyed area very rarely included any 
forest, such action ^vas onlv taken in one or two places, and Mr. 
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r*ainv issued orders making the cadastralJy-surveyed areas 

the /one within which free c ultivation might, be permitted, sub¬ 
ject to the obtaining of special permission when the e\itiing of 
trees was involved. 

Tn the unsiirveyed tracts (part of Garhwrd and the whole of 
\lniora) tJw areas shown on Mr. Tieckett's maps are to be taken 
as the /one. 

Nothing was done in this connexion (luring the recent Alinora 
.Settlement. 

Notwithstanding the above-metnioned rules, (here are still 
mnnhei^ of ajrplicalions received for jrennissjon to cultiwitc. 
.sometimes asking for a Nayabnd grant of land adjoining old ml- 
tivalion. Snimnary inquirV is made and if the land asked for 
appears lo he such is (onrprfsed in the nsna! zone, the apjdicain 
is told that it is jrcrmisslhle lo mltivau* die land. .Some of the.se 
a])pli(ations are no donht genuine [retitions from villagers who 
(hink they ought to ask (or ])er mission : hm a vevv lar ge number 
hav(* an ulterior object, riie bill \illager loves a quarrel untb 
Iris enemy over the cultivation of unmeasured laud, and such 
petitions vei v often mean that there is a dispute about die < ul- 
rivatfon r>f the land in question .and (be applicam wishes to 
ainicipatc objectors bv o()taining an order alIov>’ing cultivation. 

The abo\e sketch represents (he attitude of Govcnnmcatl to¬ 
wards the cjii(‘stion of c'xtensioiK adjoining mcasmed land. Fhis 
is quite distina from (he cjucstion of the mutnal and civil lights 
o.f the villagers in relation to such extensions. The ptamission 
to rnldvate, whediet under the general rules oi on a sjKxifu 
a})pli(;ation, mcaely removes the action from the spheie of cai 
Tiiinnl bnv or eNecutive intervt^ntion and indicate'^ that the* State 
raises no ohjecrion to it : it does not give any one* or more vil 
lagcr\ proprietary right ovea- the /one lands oi entitle tliem to 
interfere uith each other’s customary rights or convenience. 
This further question will be discussed in a later* ])aragrn]}b, 

(b) Nayahad 

Outside the zone lands (‘Xlensions of cnltivadon come under 
the Nayabad Rules. This is a totally district question from the 
ft^neial permission to extend cultivation free of revenue in con¬ 
tinuation of old measured fields. Navabad grants require s]>e- 
ific incjiriry and sanctiorr in each case, and involve the active 
intervention of the State, which confers proirrietary right and 
>ettl(‘.s the land oir (rnyment of revenue, or in the alternative, 
steps in to prohibit (lie clearing and appropriation of the land. 

The following extracts from Mr. Panw fparagraph 4-1) give 
the Iiistory of the Nayahad question.* ‘'In the case of grants of 
waste land, known as Nayahad leases, he'' (Mi'. Batten) “laid 

+-ke fjrpf pnrt of porn<?T’nptj 4 nbnvo. 
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down that the village most adjacent to the tiact cr within whose 
boundary it lay, should have tlie first refusal, and no g' ant should 
he allowed within a certain distance of assessed village lands." 

. . . “Extension" (of cultivation into unmeasured land), 

“however, did not mean the breaking up of new land at a dis¬ 
tance from the ^'illaoe and perhaps in the heart of a forest. This 
is evident from the case of S\aiiri village in Nandiik, where it is 
noted in the last settlement pa])ets tliai a fine of five years’ hack 
revenue was levied on a new jnece of (ultivation made without 
])ermission in Hcngali lok, a mile or so from the other cultivated 
land of the village. Such trac ts distant from the village formed 
the subject of the separate Nayabad grants spoken of by Mr. 
Ratten. In making such grants the second of Mr. Batten’s con¬ 
ditions, namely, that the site of the grant should be distant from 
assessed village land is always followed unless there are special 
reasons to the contrary, though the first of his (onditions that 
the gram slioiilcl always be offered to the nearest village is iin- 
])rac:iicablc in these days, as the nearest village wilji invariably 
take up the land even at ten times a fair rent, merely to prevent 
a stranger ac(|uiriiig it. An instance in l)oinl is Marwara village 
in Lohba, which, on pro])Osa]s being made a few years ago for 
a giaitt of land at Diwalikhal above the village, took up the 
whole at an annual revenue of Rs.lOO, three times the atnount of 
the levenue paid by their entire village, and this although they 
were Cjuiie unable to cultivate the wliole of the grant land, and 
in fact only made a fete fields in it. A third condition has be¬ 
come necessary of recent years and is usually at ted on, namelv, 
tliat grants shall not be made where there aie forests of valuable 
timber which there is any possibility of bringing to market, as 
in such cases tlie property destroyed is far tnore valuable titan 
ilte rental of the land. Of conrse^iiot only where the timber is 
required for villagers, hut even in rases where the tiinlter is not 
largely in excess of all j^ossible village requirements, no applica¬ 
tion fot a Nayabad grant would be considered for one moment.” 

The rules regulating the present procedure regarding Nayabad 
grants were sanctioned in 1895 and will Ite found cn ]jages A2 
and dS of the Kumaun Rules (1905 edition). They juescribe 
a consideration of the eirrurnstances affectiirg neighbouring 
villages and their customarv rights, and prohibit grants on the 
tops oi steep sides of hills. Condition requiring the land to be 
terraced are laid down in rule VITT, and in individual cases 
special conditions may be added in the order of sanction, such 
as prohibiting the felling of certain trees (see chapter on his- 
vadars, last paragraph) . Subject to the observance of any pres- 
<iibed conditions llie grant conveys oidinnry proprietary title in 
the land. Khaikari right may be conferred on tenants who clear 
and improve such lands under the grantee; (see chapters on khai 
kars and sirtans). Instances are sometimes found where clear¬ 
ings of Navabad have been nude without prevfmi^ application 
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and sanction, la such cases tlic land may be eitlici settled 
under a Nayahad lease or may l^e resumed and luiiher cultiva¬ 
tion prohibited, ^v^ith or without a prosecution (or illicit cultiva¬ 
tion. Where such a grant is considered admissible, arrears ot 
revenue up to three years are taken at times as a penalty. The 
retenue rate fixed for such leases is usually that prevailing in the 
village, wdthiji which the land lies, for land of the same class or 
of the class which the Nayahad wn‘11 attain to. 

As a general juh' Nayahad grants arc only lecomrncnded where 
forest and w^aste land is abundant and usually to residents of 
the village 'within the nominal boundaries of wJ)ich the land is 
held to lie. There aic iew^ suitable UacLs iiovc left where, iti 
fairness to the ncighhouriiig villagers, grants of any considerable 
area can be given to outsideis ; this is si ill occasionally done, 
ill the case, lor instance, ol dcsrviiig native officials oj* officials 
oil relireineiu. A Nayahad grant constitutes a separate revenue 
mabal until the next revision of setilcmeiu, when it is usually 
included in the village in which it lies <‘r made into a higa of 
Midi village. 

7 he N jllagcrs rauiioi (onte.si tJie liglil (fi CioveiumcnL to con- 
h r proprietaiv i iglil in unmeasui ed land b\ a nayahad giant. 

riiCN ma>. ]^o^ve^cl. as in the case tpioied in the chajnei on 
hissailais estalilish the hut that land (Troncously given in a 
nayahad giani ivas alieadx tlieir meastned ])roj.))ietaiy land. 

\ikI in iladii and others vcisius Chauar Singh of Ihtsoli, Ran 
gor, where the hittci h.ad got a nayahad giant in his owai name' 
ami (he otliei hissadais sued ioi a shaie in it, Colonel (irigg. 
Commissioner, held tliat where hissadars other than the grantee 
daim title ami possession in nayahad they can sue to establish 
their t ight on the cnstomaiy prim ij)le (following a ruling of Sir 
Henry Ramsay’s that all hissadars in actual possession are cntilJ" 
ed to sliaie in nayahad) . Colonel Co igg also followed other tid¬ 
ings ol the High Court (vii, Allahabad, >>19, clc.) .((.onmnssionei's 
orcicr ol the 9tli March, 1899.) A nayahad g*aiM is lints not 
tctiiclnsi\e iiilcy j)(nL('s. J^iesiniiahly tlie villagcis affected could 
similarh eslahlisl] an ancient right of way ot Avaicr within a 
nayahad giant, though they could not inicvfeic: t\iih the culti- 
\arion of the land or any actictn necessary ihereU; on such 
giomicls as the claim of ancient grazing riglits. Such claims 
arc consideied before the gitmt is sanctioned (sec inle iv), and 
any customary rights to he continued wdtliin the area should 
be laid clow n in tlie conditions of the grant. 

(7) Village boundaries 

i'he c|uesLion ol village honndaiies may he v/ioiilioned here, 
as it is one that concerns both extensions of cultivation and also 
either rights of the villagers. These \illage boundaries have 
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been referred to in tiie sketch of a hill village in the opening 
chapter. In 1880 (Sainbat) Mr. Traill carried out a great 
called “measiireinent'* of the whole ]>roviiice and included all 
lands of whatever description within the nominal boundaries of 
the villages, so that however far the foiest stretched on any side 
of a village, the limits of that village extended through the 
forest until it met the boundary of some other village, llietc 
was no actual measurement of the forests and only an estimate 
of the cultivated blocks. These boundaries arc kru^wn as the 
sal boundaries. They were merely convenient divisions of 
die district, a “nominal allotment of waste" (Mr. Batten), and 
conveyed no jnopriciary right over waste and forest land to the 
villagers, though in most cases they corresponded with the \il 
lage customary sjihcre of grazing and timber rights espec ially in 
die more closely cultivated tracts. Though these boimdai ics, 
as now understood, are alivays called Mr. Traill’s sun ussi bound 
aries, Mr. Beckett says (Garhwal Report, paragr.iph 8) rliat they 
had existed “fiom time immemorial". They have in die course' 
of time become more and more identified ivith the eustomarv 
lights of the villages and the settlement papers (cf. appendix 
to Chapter 1), note the carstomary grazing land and sotirccis of 
iuel and timber either as being within the village boundary, or 
as in specifically named areas outside the bouirlai ). 

rhe attenuated legal existence of the sail assi boundaiies, 
an actual delimitation of the village forest and .v ^stc, ended, as 
Mr. Cionclge points out, when all forest and waste was notified as 
District Forest in IHfkH (Almora Report, paragrapli Ifi) ; hut 
they are still of iiiijjortance in relation to the (tisKiinary rights 
of user and easement of adjoining villages. This as])CC't of the 
case will be referred to later on. 

As regards new cultivation, Mr. Paiiw remarks (page ;i8) ! 
“Notwithstanding the larg« area c^f waste land usually existing 
outside the ruliivation of the village, but witkin the nominal 
boundaries, boundary disputes are not unconu.ion. and refer 
usnall\ to a jiatch of cidti\ation on or near ihe nominal l)0\nub 
ary line wIicmj llie latter consists of a ridge, fritjuenlly in the 
middle ol it. Tn such cases, it was ruled by the Board in J891, 
1he laud should be iiicluclcd in the village to which the persons 
in possession belong’: the anc-ienl boundaries being altered 
accordingly.’’ 

This ordei recpiiies to be applied with uncle]siamling ; it 
refeis to genuine boundary plots and could not in any way 
justify or support a man who crossed right over all debatable 
ground and took up a plot in the middle of the T\astc land of 
another village. In populous tracts and on suitable slopes the 
cultivation of ttvo villages sometimes actually intermingles and 
is often separated only hy the narrowesi of lines. In such places 
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it is o£ten of importance to a village that its neighbours should 
not cross a certain streamlet bed and cultivate the scanty waste 
land of the former. When, however, a broad stretch of waste 
and forest intervenes Ijclween two villages, or where both have 
abundant waste on opj)osite sides, meticulous accuracy in ol)serv> 
ing the boundary cannot l)c insisted cjn. So far as the State is 
concerned, then there arc no legal village l)Oundaiics other than 
those of the actual measured area ; as regards the mutual rights 
of the villagers such boundaries exist. 

(8) New cultivation. Relation of the villagers inter sc 

'J^iirnijig more particnlarly to ibe mutual relations between 
the villagers in lespect o[ new henap cultivation, such relations 
naturally fall into the two classes of those between village and 
\illagc, and those bctweeti (lie various residents of the same vil¬ 
lage. 


The ioniier have been releiied to in the hist paragrajjh. and 
turn on the question ol the eustomary 

WUagnagani.t vUlago. villagers 

within a (erlain sjjheie. Where the (ulti\a:cd lands of two 
^illages closely adjoin, so that “/one” extensions of cullivalion 
may be made fieeiy about the boinulaiy line*, the pc'opic ol one 
village AvouJcI clearly be* cniitled to defend their customary 
s[)liere of “/one” land, wliicb has ahvaws been their waste 
jxisture or rc:cogniscd as used liy lliem exclusively, against the 
hicursicjii of cultivation from the next \illage and could sue lor 
au injunction to inhabit any such cullivalion. 


111 nuuiy cases, however, the bomulai ies lie well outside the 
limits of jxuinissible extensions and in sucli cases any new cul¬ 
tivation Avcnild come williin the spheie of executive action, as 
nayabad, and would be decided liy the inteivention of the 
District OHicer. Any dear invasion of the (ustoinaiy limits of 
another village would no doubt the disallowcxl. 

Villages, however, are inlensely jealous of the least infraction 
of their old l;oiindaiics, even if lliey do not a flee l their interest 
in the sliglltc^st degree. Only last yeai two villages in Malla 
Kaliphat quanellecl cwc*r ihc* building of one or two shojjs near 
the road ; these villages weie separated bv about 5 jI miles of 
virgin forest and their nominal boundaries crossed the road just 
w^here the mem of one village were erecting sliops. Tlicw dis¬ 
puted violently as to whether the boundary ran a few yaicls on 
the one side or on the other side* of the shops and were much 
dissatisfied at being told that it wars nonsense to dispute over a 
point of the kind. The comjdainant village did not want to 
erect any shops and had not the slightest real interest in the 
question of whether they were erected or not. 
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Much more common are the disputes between members of the 
same village. The hi liman loves to seize 
Disputes between , opportiiiiilv of harassing his enenn. 

and when his enemy clears and cidtivaies 
some waste land, an opening is often found. Mr. l*auw (page 
f>8) says on this sniiject : “For the proieclion r»l tlic \ illage 
fommnnities against a too pushing member, and to enable it 
(sic) to enfoj'ce its decisions regarding the (ultivalion of Avastc' 
or common land, a civil suit lies against an extension ol (nitiv;\- 
lion, or an executive older permiliing vndi c nlli\ai inn. 'Sudi 
suits have been connnon since the last settlement and possibly 
previously, and Sir Henry Rainsav has left scxeial decisions to 
the eflect that grazing land must not be brought under cultiva¬ 
tion against the will of the village community (c.g. Situ Rai of 
Kandara, 'Falla Kaliphat versus Pandunu. .‘lOlh November, 
1875). 1 he case of Kishna of Danchdgaou, Ntmdalsyun -i^rrsur, 

Dhoiikalu (2r)ib Fcibrutuy, 1895) is a lecctu dt'cision of the 
Ccjinmissioners couii to the .same effect. It is liecjncntly \hv 
nustcjin of villagers IVoin jieli) spite* lo sue to resli id cnltivaiioii 
on unmeasured land long after such evdtivatiun h.\s bc‘c‘n made. 
Rcgtncling such ctises "Mr. T). 1. Robcils. as Commissioner, 
ruled in the c\ase ol Tlayat Singh of SMini l>acldians\ im vers/z.s 
Jaxraru and others (17th August. 189.']') : “Mcie exiensinn oi 
cidlivation witlioiit ]K'rmission or even in faie of an old ])rohibi- 
tion siioidd not be alloxved as an (‘X( use (ni‘ o)»c ejnanelsome 
lesideni of a village to liarass and anno\ the rc*,si of tin* \iliagc*rs. 
AVheii the tpies’ion has to l)e c'onsidcnc'd ^\h('l]u‘) fijnuhn) should 
he allowed to lie Inoken up and cuhixaic;!, it is the gcmeial 
inteicsl ol tlie vilhigers and not ol any particular r)nc ol them 
lliat should weigh. Tn this case the kannt^go tcjxtiis that the 
land has heen nndei cultivation loi tveelvc* vears, atul it is ad¬ 
mitted liiat mncii of it has been under c nil iv at ion for* ;t Iciiig 
time. The Dc])u:y Collector’s ordet* clhects iliat it all he made 
waste agtiin in order to limit the inconvenience suflcred by one 
villager. Such an order is injudicious and tyiannical. The 
^vlioie area is ottly three or four acic*s and it is inroufc'ivalde 
tliat this diminution of (he area ol pasturage can have much 
effect/' 

The geneial ]K'rmission to extend cidlivation is siibjcci lo 
due regard for village custom and respect for the rights of user 
and easement enjoyed by the villagers in general. Thus n man 
in extending cultivation must not close any of the old village 
paths or olistruct a right of way ; he mav not a]i]U’opriate llie 
land in which llie village rattle have thca’r w.nering-jdace or 
their customary gathering place (parao) : and in villages where 
grazing land is scanty, he may not appropriate any consider¬ 
able area of the common pasture, except by geneial consent. 
If be does any of these things, he can l)e restrained by a suit on 
the part of those whose customary rights are infringed. 
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Such a suit in ilie case of a genuine grievances is generdly 
brmight by the hissadats as a body or by a considerably number 

oi them. 


Not ircquently, liowever, such suits are brought merely in 
a vcxaiious spirit, as in the last case quoted by Mr Pamt^ 
Cases oi this class can generally be most satisfactorily decided 
by a visit to the spot and a local insjiection, hut this is not 
aiivays possible. Ill the rase of a <omj)laint alwiit st.-iicity of 
p.istiire land, which is perhaji.s the criinmoDCst objcrtion raised 
being usually thrown in as a inake-weight in addition to any 
other ailegecl injury to rights, a lo(al knowledge of the I rad is 
very desiralile. In many pails where iltevc is amj)le lorest and 
gta/ing land objection U> an acre or so ol dillixation on the 
gionnd ol incoinciiieiKe liy diininniion ol the gia/ing area 
must be purely vexations and obsliuctive. On die odior band 
in (Cllain pails ol Pali Padihaun, Obanndkoi and oilier 
parganas the available area ol waste is st) limited in some 
villages that they maintain a earclul and systematic arrange- 
mcni lor grazing land and even a iiicl-resei\e. In siuh a case 
il A\diild be nniaii to allow one man lo appropriate anything 
more vlvan a very small extension lor cultivation in opjKisition 
to the general wishes f)l the community and to their jointly 
agrecd-on plan oi management of the common land. In some 
villages even the measured and assessed common land is special¬ 
ly kept waste loi glazing, and such villages it is cleai that there 
can seldom be much room for expansion in the unmeasured 
urea. ’ 


(9) Rights in unmensiiy'd (nhivaiton 

In writing of Nayabad the t ights of the grantee in relation 
to other villagers have been relorred to aheady. In extensions 
of cultivation, when oiue made, .sid)ject to any such objections 
on the gi'ounds ol injuiy to customary rights, as have been 
mentioned in the last paiagrajjh. the person clearing and cul¬ 
tivating the land has a title to hold it as against any other 
villager (c/. exhihii 1) ol’ ajjpendix to CItapter 1). lie has not 
got proprietary liglii and does not obtain it till the next settle¬ 
ment ; but he has a light to retain jjossession as against any one 
else and no one else has anv claim to a share in the land. 

'T he same apjilies to two or more men jointly extending culti¬ 
vation. ;\s noted in previous chapters hissadars, khaikars and 
(subject to their landlord) sirtans can extend cnliivation, and 
they retain in sudi eiiltivation the respective status tliat they 
have in the adjoining old measured land. 

A hissadar can transfer his possession and his -prospective pro¬ 
prietary right in unmeasured extensions as in measured land ; 
as mentioned in an eai lier chapter, a hissadar selling his measur¬ 
ed land in a village usually hands over his unmeasured extensions 
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witli it, though he cannot legally sell a non-existent proprietary 
right. Similarly a pre-eniptor would be entitled to get posses¬ 
sion of the extensions which had been handed over under the 
first sale. 

The previous chapters on liissadars, khaikais and sii tans may 
also be referred to on rights in unmeasured cultivalion. 

Part 111— Rights in i nmi asurf.d land not ri. latino to 
NEW cniaivATioN 

(10) The State a fid the villagers 

Apart from extensions of <ultivation into Government un¬ 
measured land, there are \ a) ions oilier mis( cllaneous rights in 
the produce of such land, which have always been enjoyed by 
the people. Among the rights of this class are those of gra/ing, 
cutting grass, taking fuel, getting limber lor building and agri¬ 
cultural purposes, lopping itvigs and leaves for fodder, getting 
stone for buildings, and taking bauiboos, fruits or the lioney of 
wild bees. 

The villagers have always enjoyed the right of meeting their 
ie(|uireineiits in these matters from the 
neighbouring Jorests, and they are still 
allowed very considerable Irc^edoin subject 
only in certain directions to I he simple regulations laid downi 
under tlie Forest Act. It is not necessary to reproduce here the 
rules in force or to recount in detail the working of the district 
forests. It may be briefly said that as regards grazing and cul¬ 
ling grass, taking stone lor buildings and lingals and bamboos 
and wood for fuel and collecting wild honey or Iruits, etc., the vil¬ 
lagers are allowed lull liberty by Goverinnent in their surround¬ 
ing forests ; and there is no official interference wdth them in any 
way. As icgai ds the supply of timber for houses it is given free at 
fixed time's on a system of indents in the case of reserved trees, 
and other trees can he cut for timber or for agricultural imple¬ 
ments freely at any time. Alature trees may be lopped for fodder 
or manure freely, ]ncnidcd that they aie not cut excessively so ns 
to injure them. 

The only restriction or regidation of rights is thus in tlie 
selection of trees to be cut for timlier and in restraining ex¬ 
cessive lopping, and these restrict ions arc only imposed as neces¬ 
sary for the management and preservation of the forests. Tw^o 
general conditions, how^ever, are applicable to all exercise of 
their rights. Tlie rights arc intended to supply the genuine 
domestic and agricultural needs of the villagers only. They 
must, therefore, in exercise of their rights (1) not take any 
forest produce for trade or in order to sell it ; and (2) they must 
only take what they really need ; they must not cause wanton 
mischief or damage the forest by excessive cutting of trees in 
excess of their hoim fide requirements. A villager may cut oak, 
which is an unreserved tree, for agricultural implements freely. 
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of hil free\iglus, since this is a taking of loresi inodiue loi trade 
purposes. Again a shop is not a domestic or agricultuial neces- 
ky, and a man who wants to build a sliop must pay lor the 
timber. All collection and removal of forest produce for sale 
or for purposes of trade must be paid for and done under a 
licence from the District Oflicer. 


The above remarks a]>ply to all the districi piotecicd (orests, 
whcilier managed tluough the disuict loiest siafl or thnnioJi the 
revenue slalf, excepting only the few small areas that h;ive been 
closed for reproduction l)\ nolilication. In these the* exercise 
of rights is temporarily siisjxauled. 


It has been the immcanorial practice of the villagers in 
Kumaun to burn many of the district 
loi ests, espec ialiy pine loiTsts, eveiy year 
with a view to slimnlaling the new growth of glass and to render 
the forests passable for cattle (.^ince a bed of fallen pine needles 
on a step slop is as slippery as ice and causes many fatalities to 
cattle). In the open disiiict forests firing is pennitmd, but in 
the closed areas managed In the district loiest stall, it is not 
allowed. Firing is an olience punishable under section ■yJiidj 
<)l the Forest Act. 


Whether the firing of hill foicMs causes as much damage 
as is often asserted, is a <|uesiion which need not be discussed 
here. 


A scpaiate licence is necessary for shooting or Imniiiig in 

the district forests, except for certain ex- 
fehootingnnd hunting. ^ 

not convey any right to shoot or Jiuiit. .Similar rules have been 
introduced for the fishing in the Naini I’al lakes which lie 
within the distric t forests, ])ui in all oihei Avateis within these 
forests fishing is free of all restrictions except that water may 
not he poisoncxl. Water may not he poisoned and fish may not 
be destroyed by explosives. 


In the reserved forests, howewer, and in certain dcaiiarcated 
protected rorcsis which are managed l^y 
Reserved forests. Depa.tiiient the l ighls ol' the 

villageis have been settled and notified and are exeitiscd under 
considerably stricter limitations, which need not be detailed 
here. 'I'he requirements of the villageis are met without ixiy- 
menl, as far as the forests can supply them, and a leKulation 
of tlie exercise of rights under careful sutrervision and not a 
limitation of rights is the chief object aim^ at in the administra' 
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No firing o£ the forest is allowed in reserved forests. Shoot¬ 
ing and fisning rules arc also enforced. 

(11) JiigJtts of the 'ifillagers inler sc 

I’he first reference to the relations between \illagers and 
^ illagers in respect of tlicse i iglus, as distinct froni (he rela¬ 
tions bctv.een the Stale and the viJIageis, is found in Mr. Hatien\ 
(iarhwal Report, paragraph XVM. 

lie says ol Mr. TrailTs snn assi boundaries that this di\ision 
()l uasle had bcett iound usclul in giving 

Qie-tioa \)ct\Tecn (lib tracts lor ]>astiire lor the cattle 

ol (liilerent villages : the \illageis, howevei , 
were strieti) lorbidclen bom Icrying dues Jor the privilege ol 
gra/iug witliin certain homulaiies unless the custom ol jiaying 
and leceiving them had been immemorial. “No one had a riglil, 
ineiely on account of the iiiciusion of certain Liacts vvitltin \iliage 
hounciarics to demand paNinent tor the use iA pasture giounds 
or for the jieiinission to cut Ineucjod ot' timber.’' 

No vilfageis, says Mt. liackctt, had lights empowering them 
ui dispose of timlier, c la.ini pastinagc' lees or exc lude their 
neighhours A\ho had Irom olden times enjoycxl the j>ri\ilcge ol 
grazing cattle, ciiUing ’wockI, etc. (Ciarinval Rej)orL, paragraph 
8 ). ‘ 

The whole c|uesti()n turns in fact, as ])etween one village 
and another, on llie ancient and customary rights ol user. 
I'hese arc recorded in the village mcmoiaiida at Settlement (see 
sample copies appended to chapter 1) and no one has anv 
jxiwei to interfere with their exercise. lUit on the olhei hand, 
as ill tile case td extcaisions ol cult i\at ion, nc^ village lias the 
liglit to invade the customary rights of another village to the 
larler’s cleirimeiU where the lormcr \illage has never hiiheilo 
exercised any lights, l.ach village has its own fixed i usioms 
and ancient riglits (»\er ceitain tracts of adjacent waste and 
loresi laud, and no other village can iniertcie so as to injure 
the ciisiornary interests ol the first village*. 

In some tracts pariiciilary on high ground, where there is 
much snenv in winter, a village will liave a certain area 'which 
by mutual agreement is left untouched throughout tlie hoi 
weather and rains to raise a hay croj), no cattle Iieing lakein 
to graze there. In the autumn tlie wdiolc village'goes out and 
cuts the hay. Wliere a pic^vident arrangement of this kind 
has been led lowed by custom for many yeais, it would be an 
obvious infringement of their riglus if the people of another 
village, who had never been in the custom of grazing cattle 
or getting grass bom that area, came over and cut all the 
preserved grass. 

The question, however, is most often acute in the most 
populous and cultivated tracts, 'ivliere experience has tnught 
the jx'oplc the need foi*, and the value of, fuel and grass and 
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S^'culuJitS^pracS ■ and' Jwdly"^ 

i! 5 c‘’uec‘’‘leir Such c 1 llagerd.fc.rby expcriemT. 

will olten make caieiiil arrangements lor fodder and lucl. 
f1ie pradice of keeping measured eonimon land ivaste lor 
grazing Inis l)ccn mentioned bclore. Some villages kec?p a 
Tittle luel reserve, an area of waste on which brushwood and 
Inislies arc prescived and entonraged to grow, and which is 
(ut over at a fixed lime ]>y inutual arrangement to provide 
luel. In such cases it is oniv the \illage which lias by ancient 
custom and user the riglu oi taking fuel and gtass from such 
an erea. that is entitled to tlo so, and tinit village can chiim 
damages against any ontsiders who inliinge their customary 
rights. It Avonid oiivioiisly be inecjnitable if a \illagc Aviiirli 
bad rei kicssh (ulliAatcd every arte oJ its ow'n land and cut 
every stick o( lirnshwood within its own customary sphere, 
could go c»\ er into (h(‘ iancl ot a more* ]>r(>vident village and 
take their stole of luel and giass from ilie edges oJ ilicii fiekis. 


Similarly in such iiacls, among maiiv villages which liave 
not a vue loll exccjn a lew on the c'dgcs ol cultivated fields, 
wliich arc* [iiivaic piojiciiv, some \illages will be round to have 
a compact block ol a Icav acies (oiten only one? oi two) ol 
lorc^st prc’seived in ihc* middle ol their scanty grazing land, 

d’fic pu’scavaliou (/;c//ne) ol such a block olten mc'ans consicler- 
al)le sc'il-denial and loic'diought on the jiait ^>1 the* villagers. 
It will also be lonnci dial ibev have alwavs iiaci the exclusive 
cnsiomaiv light ol gc*iiing luel oi wood Irom ih.il aiea and 

othei villages have* never exercised anv such light. In all such 
cases, du’ village is ('utitlc'd to maintain its c^nsiomaiv rights 
over the* areas wheie i( has alwavs had a clear exclnsivc* right 
as against othei villages, the; ciistomaiv' lights ol winch lie* 
cdsewiierc. Deoec's have liecjuenilv been given for damage's, 
wIuTc such righls have bcTii invadccl hy ouisideis. A recent 
case in which this was done w’as L.ichhi Ram ancl otlieis of 
Gacloli, Mauuclarsyun vosus Miikh Ram and odic rs ol IJagyali 
(Mr, ShakesjK!ar, Cioinmissioners final orclcT of ladi Sc'ptc'iidica, 
nido) in whidi the jilainlilf weie awarded damages ancl an 

injunction lor the culling of fuel from dieir presrivc* by a 

village which had no (iistcmiaiy right to take it. In such eases 
die villages that h;ive not jmeseived any fuel or grass lor them- 
selves, should go ancl get it from the nearest laige aiva of dis¬ 
trict loiesi, where they will injiiic* no one’s riglits bv taking 
it. In tlie case ol the* little blocks of preserved loiest in snc:h 
village's (kweinmenl has no doid)i the .powei- to allot irc'es to 
any neighbouring village, but this should not be done in lair- 
ness to the village allcfctcd, when the other villages have not 
been in the custom of getting trees Irom the prcjtcTtcd block. 
There aic often standing orders in such rases, some of them 
dating many years back, that no oilier village is to be given 
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trees from the block in question. J should not mention the 
question at such length, were it not that it has been alleged in 
places that the cx)nversion ol the ’waste and loresl land inio 
district protected iorest has done away with all such ciisiom- 
aiy rights as between villagers witliin specific spheies. I bis 
is a mistake ; the notification altered or defined the status of 
forests lands as between the State and villagers; it was never 
intended to do away with the niiuual cnstomaiy rights of the 
villagers. Very recently a village applied lor some pine seed 
and for pcrinission to set aside ])art of their waste land and 
establish a small chir foicsts on it lor the village supply, on 
the understanding that the trees they grew' would not be given 
away to outsiders; such laudable efforts merit eucourageincnt 
and protection both in equity and in avoidance with custom. 

(11^) ihicstions between individual viHagers 

Very lew c^uestions arise between members of the same village 
community in respect of these rights in unmeasured land, other 
than those relating to new* cultivation. In the matter of new 
cultivation it is generally a case of cver\ man for hijnsell, in 
the case of other rights they belong to, and art* exercised l)\. 
the whole community as a united body. The cattle all gia/e 
together, the wajinen all go together to can grass or gather iuel 
and no one has any special preseiae or separate rights of his 
own. Ilieie can l.)e no definite fixed allotment ol such rights 
between the vaiions inhabiiaius and they seldom tjuaiTel ovea 
the exercise of them, llierc are o(c:asic)nal disj^iite^ over' fruit 
trees in waste land wliitli one man alleges to he common ]mo' 
perty, while anolhei claiiirs to have i:)lanted and presei vcnl tliem 
as his own. but the most usual source of trouble in tliis direc¬ 
tion relates to trees standing among measined heJds. rhe held 
wards ol terraced cultivation or the short slopes bc'lween iw'o 
fields oltcn have isolated tiects standing on them : these trees arc 
used to slcae straw upon, lopped lor fodder or used in sjrec ial 
ways, and finally cut lor timber. They are generally piotectcci 
and grenvn by some cnltivat'or and are by custom rccogni/ed 
as private property, though the stripe on which they stand may be 
technically a bit of immeasured land. When they stand beiwntn 
the fields of two dilFerent men, there are not infi ecjnenily dis¬ 
putes as to the cutting of them, but these are simply quesiions 
of fact. Oiu*stions of right of way and water generally relate 
to cultivated land, since no one interferes with them except irr 
the WMy of cultivation. Occasionally one or more men will 
try to appropriate part ol the village waste for a special grass 
preserve or some such purpose : this they have no right ter do 
against the will of the coinnmnity in general. On the whole, 
however, the village community is generally fairly harmonious 
except in questions relating to cultivation. 
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